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VIK 343.133

A.A. AHAHEHKO, T. ®. IMUTPUEBA
benapycs, Burebck, Butebckuii rocyaapctBenHsiit yHuBepcuteT umenu [1. M. Mameposa

OTAEJIBHBIE BOITPOCBHI AEATEJBHOCTHU ITPOKYPOPA
O NOCTYIIUBUWIEMY K HEMY JJIs1 HATIPABJIEHUSA B CY ]
YI'OJIOBHOMY JEJIY

[IpenBapuTenbHOE paccieoBaHUE 3aBeplIacTcsl Iepefadell  YrojJoBHOrO Jelna
cle/loBaTeNleM MPOKypopy [Ulsl HampasiieHus ero B cyl. [lomumo camoro aena, YrojgoBHO-
nporeccyanbHbli Koaeke Pecnyonuku bemapyces (nanee — YIIK) Bo3naraer Ha ciemoBaTesst
00513aHHOCTbh IPENOCTABUTh IPOKYPOPY CIPABKYy O pe3yJibTaTaX MPOBEACHHOIO IO JEIy
MPEIBAPUTENILHOTO PacciaeIoBaHus, a Ui MPEACTAaBICHUS B CYJ — CIIMCOK JIUII, MOJUIekKAIINX
BBI30BY B cyae0OHOe 3acenanue (4. 2 cT. 262) [1].

[locne mocTyruieHHs YroJOBHOTO Jefla M YKa3aHHBIX BBIIIE IPOLIECCYaTbHBIX
JOKYMEHTOB IPOKYpPOp M3y4YaeT MX M B CPOK He OoJyiee MATH CYTOK, a B CIy4ae CIOXKHOCTH
Y MHOTOSITM30HOCTH Jieja — He OoJiee MATHAAUATH CyTOK, MPUHMMAET OJIHO M3 PEIICHUH,
onpezaeneHHbIX B 4. 1 cr. 264 VIIK [1]. IlpuHATHE TOr0 WJIM MHOTO PELIEHUS COMPOBOXK-
JTaeTCsl BBIHECEHUEM COOTBETCTBYIOIIETO IMOCTAHOBJICHHS. Y TOJIOBHO-TIPOLIECCYaNIbHBIN 3aKOH
MpeyCMaTpUBAET BO3MOXKHOCTh IMPHUHATUS B JIAaHHOM ClIy4ae TPEX Pa3IUYHbIX MOCTAaHOB-
JeHuit: 1) 0 HampaBJICHUWH YTOJOBHOTO Jiejia B CyI; 2) O MPEKPAICHUU MPeIBAPUTEIHHOTO
pacciieioBaHuM; 3) O BO3BpAILEHUU YIOJOBHOIO Jeja s IPOM3BOACTBA JONOJIHUTEIBHO
MPEIBAPUTENHLHOTO PACCIIEIOBAHMSL.

N36panuio MpOKypoOpOM COOTBETCTBYIOLIETO PEIICHUS TMPENIIeCTBYEeT H3YYCHUE
yrojoBHoro nena. B wactHoctn, YIIK B 4. 1 cT. 263 onpenenseT BOMpockl, KOTOpbIe 00s13aH
pa3peimnTh NPOKypop MO MOCTYNUBLIEMY K HEMY yrosoBHoMmy aeny [1]. Jlns HampaBieHus
YTOJIOBHOTO JIejIa B CyJI OTBETHI Ha BOIMPOCHI, MpeaycMoTpeHHble mm. 1-6, 10, 11 4. 1 cT. 263
VIIK, nomKHBI OBITH MOJIOKUTEIBHBIMU, @ HA BOIPOCHI, MPEAyCMOTpEHHbIE M. 2, 12 4. 1
cT. 263 YIIK, — oTpUIaTeIbHBIMH.

IIpu stom VIIK He comepkKUT yKazaHUs Ha TO, KAKKE W3 ITyHKTOB 4. 1 cT. 263 MoryT
MOBJIMATH Ha BO3BpallleHHE Jeia oOpaTHO cjeloBaTeNio, a Kakue HeTr. Bmecte ¢ Tem
NPEJCTaBISIETCS, 4YTO HEpa3pelleHWe Ha CTaAuM IPEeIBAPUTEIILHOIO  Pacciel0BaHUsS
BOIIPOCOB, U3J0KEHHBIX B MIL. 7, 8 4. 1 c1. 263 VIIK, HE MOXeT BIMATH Ha HEHAIpPaBJICHUE
Jiena B CyJ, MOCKOJIBbKY OHM HECTIOCOOHBI OKa3aTh BIHMSIHHME HA 3aKOHHOCTb U 00OCHOBAHHOCTh
NpUHUMAaeMbIX B JallbHeiIneM pemeHuit mno neny. [Ipokypop u naxke cya MOTYT
CaMOCTOSITENIBHO pa3pelInTh BOIPOCHI, U3JI0KEHHBIE B YKA3aHHBIX B IIyHKTAaX.

Meps! npecedenusi, B coorBeTcTBuu ¢ 4. 1 ct. 119 VIIK, nomuMo oprana qo3HaHus,
CJIeI0OBATENIsl, MOTYT MPUMEHSATHCA, U3MEHSITHCS U OTMEHSTHCS MPOKypopoMm, cyaoMm [1]. Ilo
9TOW TMpUYMHE TojlaraeM, 4YTO HENpaBUIbHOE TMPUMEHEHHUE Mepbl IpeceueHus, ee
HEU3MEHEHHUE U OCTaBJICHHME B CUJIE NPU HAJIWYUU OCHOBAHHWM JUIsl 3TOTO HE JTOJKHO BIIUSTH
Ha BO3BpallleHHWE JeNa CJel0oBaTeNio. be3yclioBHO, HapyllleHHEe YKa3aHHOTO TOJO0XKEHHS
YTOJIOBHO-TIPOLIECCYATBHOTO 3aKOHa HE JOJDKHO OCTaBaThCcsi 0€3 BHUMAHHS W JIOJDKHO
COMPOBOXKAATHCS MPUMEHEHHEM MEp pearupoBaHUS JUCIHUILUIMHAPHOTO WM YTOJIOBHO-
IIPaBOBOI'0 XapakTepa.

B cuny 4. 1 c1. 156 YIIK Mepsl mo obecrnieueHuto rpaskJaHCKOTO UCKA U MCTIONHEHUS
MpUroBOpa B YacTH KOH(MUCKAIMK HWMYIIECTBA MPUHUMAIOTCS OpraHaMu yTOJOBHOTO
npecieioBaHus, K YUCIy KOoTopbiX 1. 22 cT. 6 YIIK oTHOCHT B TOM 4uClIE€ W MPOKYpopa.



Kpome Toro, u. 2 cr. 156 VIIK mpemocraBiseT COOTBETCTBYIOIIUE IOJHOMOYHS CY.Y,
KOTOPBIN BIIPaBe BOCIMOJIB30BATHCS UMH MPH HEMPUHITUHA COOTBETCTBYIOIIMX MEp Ha CTaIuU
npeaBapuTeNbHOrO paccienoanus [1]. Beuay storo Hepmonaenue 1. 8 4. 1 c1. 263 YIIK
HE JIOJDKHO BIIEYh BO3BPAIIEHUS YTOJIOBHOTO JeJia CIEeI0BATEIIO.

[Ipenpemars BOonpoc O BO3BpAIllEHUU J€jia CIEAOBATEII0 HE JOJKHO U HEyCTaHOB-
JeHWEe TOCJIEIHUM IPUYUH M YCIOBHH, CHOCOOCTBOBABLIMX COBEPILEHHUIO MPECTYIUICHUS,
U HENpuHATHE Mep K ux ycrtpaHeHuto (m. 9 4.1 cr. 263 VIIK). CnenctBuem BbIsIBIEHUE
OPUYMH U YCIIOBHH, CIOCOOCTBOBABILUX COBEPIICHHUIO MPECTYIUICHUS, SIBJISETCS BHIHECEHHE
npeCTaBieHuss 00 YCTPaHEHWH MPHYMH U YCJIOBHUI, CIOCOOCTBOBABUIMX COBEPUICHUIO
npectyrienus. B cuny cr. 199 VIIK nanHbIid akT MOTYT BHOCUTH HE TOJIBKO OpPraH JO3HAHUS
U CleloBaTenb, HO U MPOKypop, Ha kKoToporo cT. 90 VIIK, moMuMo BbllIE€NIEpEUUCICHHBIX
CcyOBEKTOB, Tak)Ke BO3Jlaraercs OO0S3aHHOCTb IO YCTAHOBJIICHUIO NPUYUH U YCJIOBUH,
CIOCOOCTBOBABIIMX COBEPIICHUIO TpecTymieHus [1]. JlaHHOe MONOKEeHHE MOAKPEIUISIeTCS
take cT. 38 3akona Pecnybnmuku benmapychk ot 8 mas 2007 1. Ne 220-3 «O mpokypatype
PecniyOnuku benapyce» [2]. OnHako B OTIWYME OT MPEACTaBICHUS, BRIHECEHHOTO B paMKax
HA/30pa 3a UCIOJHEHHEM 3aKOHOJATEeIbCTBa, OHO, Kak crpaBeanuBo 3ameuaeT K. b. Kanu-
HOBCKHUH, JIOJDKHO OCHOBBIBATHCS Ha KOHKPETHBIX J0Ka3aTelbCTBAX, COJAEpKALIUXCS B
YTOJIOBHOM Jielie, ObITh 000OCHOBAHHBIM U MOTHBHUPOBAHHBIM, YTO MPOSBIIAETCS B U3JI0KEHUU
B HEM TMOApPOOHBIM 00pa3oM TNPUYMH U YCJIOBUH, CIIOCOOCTBOBABIIMX COBEPIICHUIO
MPECTYIJICHUS], 1 KOHKPETHO OINPEICICHHBIX MEp 110 yCTpaHEHHUIo nociaeanux [3, ¢. 379].

YcTpaHeHue NMpUYUH M YCJIOBUH, CIOCOOCTBOBABIIMX COBEPIICHHUIO MPECTYIUICHHS,
3aKJIIOYAETCs] B BBIMOJIHEHUH TPeOOBAaHUI MpECTAaBICHUS, BHECEHHOTO B COOTBETCTBYIOILIUE
OpraHM3aly WU JIOJDKHOCTHOMY JHIy. B cilydae eciu H3/10)KEHHbIE B YKa3aHHOM BBILIE
JOKYMEHTE MPEANHUCaHUs HE UCTIOTHSIIOTCS B MECSYHBIN CPOK CO JHS €ro BPYUEHHs], CIIeTyeT
KOHCTaTUpPOBaTh HENPUHATHE MEP K YCTPAaHEHWIO MPUYMH M YCJIOBMMH, CIIOCOOCTBOBABIIMX
COBEpUICHHIO MpecTyIuieHus. [Ipu 3ToM Heo0X0 MO, YTOOBI N3NIOKEHHBIE B MPEACTABICHUN
MEpbl C YYETOM HMEIOLIUXCS pealuid MOXXHO ObUIO peanbHO MNpeaAnpuHsaTh [4, c. 45].
OcraBnenue 0e3 paccMOTpeHHUsl TPeOOBAaHUMN, U3II0KEHHBIX B MPEJICTABICHUH 00 YCTpaHEHUU
IPUYUH U YCJIOBUM, CIIOCOOCTBOBABUIMX COBEPUICHHUIO MPECTYIJICHUS, HENPUHATHE MEp K
YCTpAaHEHUIO YyKa3aHHBIX HapyLIeHWH, a Tak)Ke HECBOEBPEMEHHBIM OTBET SBISIOTCSA
OCHOBaHHUEM JUIsl IPUBJICYEHUS] K aAMHUHUCTPATUBHONW OTBETCTBEHHOCTHU B COOTBETCTBUHU CO
cT. 24.3 Konekca PecriyOnuku benapych 00 aIMHHUCTPAaTUBHBIX IIPaBOHAPYIIECHUAX. TaKkke B
JTAHHOM CITy4dae JTOJIKHBI IPUMEHSATHCS MEPhl TUCHUIUIMHAPHOTO Bo3AelcTBUs. BmecTe ¢ TeM
HAJIOXEHHE aIMUHUCTPATUBHOTO U (UJIM) IUCUUIUTMHAPHOTO B3bICKaHUS (B3bICKaHUIN) ellie He
03HA4aeT YCTPaHEHMs MPUUYMH U YCIOBUMH, CIOCOOCTBOBABIINX COBEPIICHUIO MPECTYIICHUS.
3aKOHOAATENHCTBO HE JAaeT OTBETa Ha TO, KaKMM 00pa3oM AeicTBOBAaTH OpraHy yrOJIOBHOTO
IpeCcIeOBaHUsl B Cllydae HENPHUHATHS MEp IO IpPEICTaBICHUIO 00 YCTpaHEHUH NpPUYUH
U YCJIOBH, CIIOCOOCTBYIOLIUX COBEPUICHHIO MpaBoHapylieHnid. OObIYHO B JaHHOM Cllydae,
KaK MOKa3bIBAE€T IPAKTHKA, OPTaHOM YI'OJIOBHOI'O IPECIEIOBAHUS HAIPABISIETCA MUCBMO O
HEOOXOJUMOCTH TPUHATUS MeEp, U3JIOKEHHBIX B paHEe BHECEHHOM IPECTABIICHUU.
B nureparype ass noBbieHUs 3PPEKTHBHOCTH MCIIOTHEHUS MPEICTABICHUS 00 yCTpaHEHUH
OPUYUH M YCJIOBMIA, CHOCOOCTBOBABIIMX COBEPIICHUIO MPECTYIUICHUS, NpearactTcs 10
UCTEUEHHUsI MECSIYHOTO CpoKa CO JHS €ro MOJY4YEHHs] HaIlpaBisiTh B COOTBETCTBYIOLIYIO
OpTaHM3aIMI0 WM COOTBETCTBYIOIIEMY MOJKHOCTHOMY JHUI[y NHCbMO-HAlIOMUHAaHUE O
HEOOXOAMMOCTH PearnpoBaHMs Ha Ha3BaHHBIN TOKYMEHT [5, c. 134].

Bo3MoOXHOCTh pa3pelmieHust BOIPOCOB, M3IOKEHHBIX B mml. /-9 u. 1 ct.263 VIIK,
IPOKYPOPOM H CYIOM SIBIISIETCSI OTPENENSAIOMUM (HaKTOPOM TIPU TMPHHATHU PEIICHHS O
BO3BpAlllCHUU Jiefla cieloBaTeNnio. B JaHHOM cimydae clefyeT MOHUMAaTh, YTO YKa3aHHbBIE



HOPMATUBHBIC TIOJIOKEHUST HE BJICKYT HACTYIUICHHS OOCTOSITENIBCTB, TPEIMATCTBYIOMINX
PacCMOTPEHHIO YTOJIOBHOTO Jiea CyIOM, M HE BIMSIOT Ha JallbHEHIIee MPUHITHE 3aKOHHBIX
¥ OOOCHOBaHHBIM pemieHU 1o gemy. [lom oOCTOSTeNThCTBAMH, MPEMSTCTBYIONTUMHU
PacCMOTPEHHUIO YTOJIOBHOTO Jiefa CYyJOM, CJelyeT IOHHMMAaTh HapyUIeHHs YTOJIOBHO-
MPOIIECCYaTbHOTO 3aKOHA, JONYIICHHBIE HAa CTaAuH BO30YXXKICHHUS YTOJIOBHOTO [eja,
MPEBAPUTEILHOTO PACCIIEIOBAaHIH, KOTOPBIE CyJl CAMOCTOSITEIbHO YCTPAHUTh HE CIOCOOEH.
DTH HapyIICHUsI HE CBSI3aHbI C MOJTYYEHHUEM JO0KA3aTeIbCTBEHHOW MH(OpMAIINHU, a KacaroTCs
peaM3anuy MpaB yYaCTHUKOB YTOJIOBHOTO CYJONMPOHM3BOJACTBA M SIBISIFOTCS MPENATCTBUEM
JUISL paCCMOTPEHHUS YTOJIOBHOTO Jieja Mo cymectBy [6, c. 10-11] (manpumep, mpaBo Ha
3asBJIEHUE OTBOJIA JIUILY, IPOU3BOAAIIEMY JI03HAHHUE, CIIEA0BATEII0 IPU HAJTMUYNU OCHOBAaHUH,
npeaycmotrperHbix 4. 1 cr. 77 VYIIK). [lomuMo 53TOro, ocHoBaHuEM JJis BO3BpAlllCHUS
YTOJIOBHOTO Jieda CJEeIOBATENI0 SBISETCS HEKAUECTBEHHO MPOBEACHHOE IMpeABapUTEIbHOE
paccienoBanue (HecoOmoaenue . 3—6, 10-12 4. 1 cr. 263 VIIK, oTcyTcTBHE KaKOTr0O-I1100
JOKyMEHTa W3 TIepeuHs, coaepxkamerocs B 1.2 4.1 cr.280-1 VIIK, nammuue
o0cTosATensCTBA, onpenenaeHHoro B 1. 3 4. 1 ct. 280-1 VIIK).

Ha ocHOBaHuUM H3J10:KEHHOTO MOKHO CJIENaTh CJIEIYIONINE BBIBOJIBI: OOCTOSATENbCTBA,
u3noxkeHHsie B 4. 1 cT. 263 VIIK, ciemoBaio Obl pa3ieinuTh HAa BIUSIONUE U HE BIUSIONINE
Ha BO3BpAIllEHUE YTOJOBHOTO Jena ciefnoBarento. [Ipm sTom K mepBoi rpyime cieayer
otHocuth mm. 3-6, 10-12 4.1 cr. 263 VIIK, a ko Bropoii — mm. 7-9 yKa3aHHOW YacTu
Ha3BaHHON cTaTbu. C 3TOH 1eNbI0 BEPHBIM MPEJICTABISETCS BHECEHHE COOTBETCTBYIOIIUX
M3MeHEeHUH u gonoyiHeHui B YIIK.
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benapycs, bpect, bpectckuii rocynapctseHHbIi yausepcureT umenu A. C. [Tymkuna

OCHOBAHMUAA 1 ITOPAJOK YCTAHOBJIEHUSA MATEPUHCTBA
1O 3AKOHOJATEJIbBCTBY PECIIYBJIUKHU BEJIAPYCb

CeMbst sIBIISIETCSI OCHOBOW JFOOOW COLMATBbHOW CHUCTEMBI, U TpPH3HAHHUE, yBaKCHHE
ceMbH Kak 0a30BOIl COIMAbHOM LIEHHOCTH — MOKa3aTellb YCTOMYMBOCTH U MPOTPECCUBHOCTH
oO1recTBa U rocyapcTBa. B Hacrosiee Bpemsi MOJUTHKA, KOTOPYIO ITPOBOJIUT OEIOPyCCKOoe
rocyJ1apCTBO, HAMPABIICHA HA YKPEIUIEHUE CEMbH, 3aIUTY MHTEPECOB HECOBEPIIEHHOJIETHUX
U TOMOIIb JETSM B Cllydae, €ClId CEMbHM HETOJHBbIC WJIM TPU3HAHBI HEOIArOMOIyYHBIMHU.
Peanu3anyss MHOTMX TOCYJapCTBEHHBIX PEIICHHI B 3TOM HANpPAaBJICHHHM 3aBUCUT OT TOTO,
KaKMUMU TIpaBaMUd M OOSI3aHHOCTSIMU HAJEJICHbl POJAMTENIM, KaK TOCYyJapCTBO OMpEesieT
OTBETCTBEHHOCTh POJIUTENICH 3a HEHaJJIe)Kallee BhIIOJHEHUE CBOUX 00si3aHHOCTEN. C TOUKHU
3peHHsI TIpaBa OCHOBAHHMEM IS BOSHUKHOBEHMSI B3aUMHBIX TpaB U O00SI3aHHOCTEH SIBIISICTCS
MIPOUCXO0K/ICHHUE JIETEH, YIOCTOBEPEHHOE B YCTAHOBJIEHHOM 3aKOHOM IOPSIJIKE.

B cooterctBum co cr. 50 Konekca Pecriybnuku benapych o Opake u ceMbe (nanee —
KoBC), B3auMHbIE IpaBa W OOS3aHHOCTH pOAMTENEH M JCTe OCHOBBIBAIOTCS Ha
MPOUCXOXKICHUH JIETEeH, YJIOCTOBEPEHHOM B YCTAaHOBJIEHHOM MoOpsjke. B3aumHbie mpaBa U
00S3aHHOCTH MEXIY MaTepbl0 U PEOCHKOM BO3HHUKAIOT C MOMEHTa POXKICHUS peOeHKa
HE3aBHCHMO OT TOTO, POXKACH peOCHOK B Opake wiM BHe Opaka. B3aumHbie mpaBa u
00513aHHOCTH MEXIY OTIIOM M PeOEHKOM BO3HUKAIOT C MOMEHTAa POXKIEHUS peOeHKa, eciu
OTeIl ¥ MaTh peOCHKA COCTOST B Opake WU peOCHOK POXKICH B TEUCHHUE JIECATU MECSIICB CO
TTHS TIpeKpalleHus Opaka WM MPU3HAHUS ero HeAelcTBUTEeNnbHBIM. KpoMe Toro, B3auMHbIe
npaBa U OOS3aHHOCTH MEX]y OTIIOM M peOEHKOM, €CJU OTell U MaTh peOEeHKa HE COCTOST
B Opake, BOSHHKAIOT C MOMEHTAa BHECEHHsI B YCTAHOBJICHHOM IOPSJIKE CBEJICHUNH O HEM Kak
OTIIC B 3alHCh aKTa O POXKIACHHH peOeHKa JIMOO C MOMEHTA BCTYIUICHHS B 3aKOHHYIO CHITY
pemieHuss cyaa o0 YCTAaHOBJIIEHMM OTIIOBCTBA, €CIM HMHOE HE MPEeIyCMOTPEHO
3aKOHO/IaTE€ITECTBOM.

Jletu, ponuTenn KOTOPBIX HE COCTOST B Opake, UMEIOT T€ K€ MpaBa U 00sI3aHHOCTHU
10 OTHOIICHUIO K POJUTENSIM M UX POJCTBEHHUKAM, YTO W JETH JIMI, COCTOSIIUX B Opake
Mexay coboii. [IpoucxoxaeHne pebeHka OT MaTepu yCTaHABIMBAETCS Ha OCHOBaHHM (akTa
POXJIEHMsSI, YIOCTOBEPEHHOTO MEJIUIIMHCKON CIpPaBKOW O PpOXICHUU, €CIU HHOE He
MIPEAYCMOTPEHO 3aKOHOAATENbCTBOM. [IpH OTCYTCTBUM MEIMIIMHCKON CIPaBKH O POXKIACHUHU
MIPOUCXO0KICHHE peOeHKa OT MaTepy MOXKET OBITh YCTAHOBJIEHO HA OCHOBAHHMH PEIIEHUS Cya
00 ycraHoBieHHH (haKTa POXKACHUS WM PEIUIeHUs Cyna o0 YCTaHOBJIEHUHM MaTEpUHCTBA.
[IpuMeHeHne HTOr0 WHCTUTYyTa MATEPUHCTBA YCTAHOBJICHO B CIydasX, KOrja TMpu
pPETUCTpallMK POKIEHUSI peOCHKa CBEICHHS] O MaTepu B KHUTY 3alHCeil aKTOB O POXKIACHUU
ObLTM BHECEHBHl HAa OCHOBAaHUM JaHHBIX, MOJIYYEHHBIX OT JIMII, IMOJABIIUX 3asBICHUE O
pPETUCTpaluU POXKACHUS peOeHKa, KOT/1a POJUTeNH peOeHKa HEM3BECTHBI.

Cdepa mpuMeHEHMs] STOTO MHCTHUTYTa OTpaHWYEHA JIMIIb CIIy4asMH, KOTJa MaTh
peOeHKa HEU3BECTHA, a CBEACHHUS O MaTEpHU B KHUTE 3allMCell aKTOB O POXKICHUU BHECCHBI
M0 YKa3aHUIO JIUII, MOJABIINX 3asBJICHUE O POXKICHUH PEOCHKA. Y CTaHOBJIEHHE MAaTEPUHCTBA
BO3MOJKHO TIO 3asIBJICHHIO OJTHOTO M3 POJUTENEH WM ONeKyHa, MoneYnTess peOeHKa, a TaKKe
camoro peOeHKa I10 JIOCTIKEHUH UM COBEPIICHHOJICTHS.



Cr. 56 KobC onpenensier ycTaHOBIEHHE MAaTEPUHCTBA TOJBKO B CyJI€OHOM MOPSIKE.
Tak, MaTepUHCTBO MOXET OBITh YCTAHOBJICHO B CyA€OHOM MOPSJIKE, €CIIH MPH PEerrucTpariun
POXICHUS CBEJCHUS O MAaTEepPH B 3aIMCh aKTa O POXKJIECHUHM ObUTM BHECEHBI B COOTBETCTBUU
cu. 3 c1. 55 KobC. VYkazanHas HOpMa IMpelycMaTpUBaeT, YTO 3allUCh 00 OTIE M MaTepu
pebeHka, eciu €ro poIUTENM HEU3BECTHbl, B KHHMIE 3alUcel akTOB O POXKICHHUH
HPOM3BOJUTCS [0 YKA3aHUIO JIULI, OJIABIINX 3asiBIIEHUE O PETUCTPALIMH POXKICHUS peOeHKa.

Takum 00pa3oM, CYHIHOCTh YCTaHOBJIEHUSI MAaT€pUHCTBA COCTOUT B IEPBUYHOM
YCTaHOBJICHUH POAMTEIHCKOIO MPABOOTHOIIEHUSI MATEPH MO OTHOILIEHHIO K peOEHKY B Cllyyae
(aKTHUECKOro OTCYTCTBHS TaKOBOro. EciM jke ocrmapuBaeTcsi MaTEpPHHCTBO pealbHOU
JKEHIIMHBI, 3alMCAaHHOM B KauecTBEe MaTepu peOeHKa B KHUTE 3alHceld aKTOB O POXKIACHHH,
pedb cieayer BeCTH HEe 00 YCTaHOBJIIGHMM MAaTEpHHCTBA, a 00 OCIApPHBAHUU 3allUCH O
poautensix B coorBercTBUU co cT. 58 KobC. Otrmerum, uyto 4.2 cr1.56 KobC
IPEyCMOTPEHO, YTO YCTAHOBJIEHUE MATEPUHCTBA IPOU3BOJUTCS 110 3asBICHUIO OJHOIO W3
poauTeNiel WK ONeKyHa, IoneYuTens peOeHKa, a Takke caMoro pedeHKa Mo JOCTHKEHUU UM
COBEPLICHHOJIETHSL.

Kpyr uctuoB no aenam 06 yCTaHOBJICHHH MaTEPUHCTBA MICHTUYEH C KPYrOM HCTIIOB
no jeinaMm o0 yCTaHOBJICHHHM OTIIOBCTBA, ompeneneHHbiM 4.3 cT.57 KobC. Ilpu stom
TpeOOBaTh YCTAHOBJICHHS MAaTEPUHCTBA B OTHOILICHUHM OIPENEJICHHOrO JHIla BIpaBe He
TOJIKO CaMO 3TO JIMLO, HO M MHBIE JMLA. TeM caMbIM 3aKOHOAATEJIbHO 3aKpeIUIeHa
BO3MOXXHOCTh HPHUHYAUTEIHLHOTO YCTAHOBJIGHHS MATEPUHCTBA B OTHOUICHHM JIMIA, HE
JKeNalomero 3Toro. Bmecre ¢ TeM pasnuueH 00bEM J0KA3aTENbCTB, MOMISKAIIMX YUETy
CYyJIOM IIpH yCTaHOBJICHUU OTILIOBCTBA U MATEPUHCTBA B CyJIeOHOM mopsiake. B cooTBeTcTBUM
¢ 4.3 c1.56 KobC, mpu ycTaHOBIEHMM MAaTEpPUHCTBA CyJ IPUHHMAET BO BHUMaHUE
JOKAa3aTeNbCTBA, C JIOCTOBEPHOCTHIO MOATBEPKAAIONINE TMPOUCXOXKIECHUE pedeHKa OT
IIPEANOIaracMou MaTepHu.

Peructpanusi ycTaHOBI€HHs MaTepUHCTBA MPOU3BOJIUTCS B OpraHax, pEerucTpu-
PYIOIIMX aKThl I'Pa)XAAHCKOTO COCTOSIHMS, IO MECTY JKUTEJIbCTBA OJHOTO M3 PpOJAUTENEH
pebeHKa, UM 0 MECTY PErucTpally pOKIeHHsS peOeHKa, WK M0 MECTy BBIHECEHHUs pellle-
HUS cyJa o0 yCTaHOBJIEHMM MaTepuHcTBAa. OCHOBaHHMEM ISl PErHMCTpald yCTaHOBJICHUS
MaTEpUHCTBA SIBJIAETCS peEIIeHHe cyla o0 yCTaHOBIEHHMHM MaTepuHcTBa. [l perucrpanuu
JTAHHOTO aKTa TpaXk/JaHEe JOJDKHBI IMPEICTaBUTh 3asBJIEHUE O PETUCTPALMU YCTAaHOBIICHUS
MaTEPUHCTBA, JOKYMEHTBI, YAOCTOBEPAIOIINE TUIHOCTh MaTepH, CBUJETENLCTBO O POKICHUN
pebenka u pemieHre cyqa o0 yCTaHOBJICHWM MaTepUHCTBA. [Ipu perucrpannu ycTaHOBICHUS
MaTEpUHCTBA HA OCHOBAaHWU PEIIEHUs cyna peOeHKy MpHCcBauBaroTCs (GaMuiIus U OTYECTBO,
yKa3aHHbIE B pEUICHWU Cyna. B 3amucu akta 00 yCTaHOBIICHHMM MAaTEPUHCTBA CBEICHHS
0 poauTensx peOeHKa yKas3bIBAlOTCSA Ha OCHOBAHMU pEUIeHHS CcyAa 00 YCTaHOBICHUU
MaTEpHUHCTBA.

Cyna o0si3aH B Te€YeHHE TpeX JHEW CO JHS BCTYIUIEHHS B 3aKOHHYIO CHUIy peIleHUs
cyna o0 yCTaHOBJICHMHM MaTepUHCTBA HANPaBUTh BHIMHCKY M3 3TOTO PEIICHHs Cyla B Opra,
PETUCTPUPYIOIINN aKThl TPAXKAAHCKOTO COCTOSTHHSI, IO MECTY PETUCTPAIIH POXKACHUS peOeHKa.

Ha ocHoBanuu 3anucu akta 00 yCTaHOBJICHUH MAaTEpUHCTBA, OPTaHOM 3arca BHOCSTCS
CBEJICHHSI O MaTepu M CBS3aHHBIE C STUM HM3MEHEHHUS B 3alHCh aKTa O POXKICHUH peOeHKa,
a3aTeM BbIIAETCS HOBOE CBUAETEIBCTBO O PpOXKJIEHUH, 3a HCKIIOUEHUEM CIy4yaeB
OJIHOBPEMEHHOI PEerucTpaliy YCTaHOBIECHUS OTIIOBCTBA M poxaeHud. [Ipu Bbigaue HOBOTO
CBUJIETENILCTBA O POXKACHUU paHee BBIIAHHOE CBUJETENBCTBO aHHYIUpyeTcs. CBUIETENbCTBO
00 yCTaHOBJIEHUU MAaTEPUHCTBA BbIIAETCS MO MPOChOE MaTepu pedeHKa.

[onmsonst mror, ormeTnmM, 4to BrepBble B KobBC BBeieH MHCTUTYT YCTaHOBJICHHUS
MaTepuHCTBA. [IpuMeHeHue 5TOro0 HMHCTUTYTa YCTAHOBICHO B CllydasXx, KOrJa MpHU
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pPETUCTpalK POXKIEHUs peOCHKa CBEICHMUS] O MAaTE€pPU B KHHUTY 3allUCEH aKTOB O POXKICHUU
ObLTM BHECEHbl HAa OCHOBAHMM JIaHHBIX, MOJYYEHHBIX OT JIMI, [OAABIIUX 3asBICHUE
0 PETHCTpAIMH POXKIACHHS peOCHKA, KOT/Ia POTUTENIN peOeHKA HEU3BECTHEI.

Taxum 00pa3oM, UCXO M3 BBIMIEHU3IIOKEHHOTO, MOKHO CACNIATh BBHIBOJ O TOM, YTO
pasnuyueH 00bEeM JOKA3aTeNbCTB, MOMJIEKAIINX YUYETY CYJIOM MPU YCTAaHOBJICHUH OTIIOBCTBA
1 MaTEpUHCTBA B cyJeOHOM mopsiake. B coorBerctBum ¢ 4. 3 cr. 56 KobC, npu ycraHos-
JICHUW MATEPUHCTBA CyJ TPUHUMAET BO BHHMAaHUE JOKa3aTelIbCTBA, C JOCTOBEPHOCTHIO
MOJITBEPIKIAIOIINE POUCXOXKICHIE pEOCHKA OT MperoaaraeMoil MmaTepu.

be3ycnoBHO, HanboIee JOCTOBEPHBIM JOKA3aTEIILCTBOM P YCTAHOBJICHUN MAaTEePHUH-
CTBa WJIM OTIIOBCTBA SIBJISIIOTCS PE3YJIbTaThl T'€HHO-ITAKTHJIOCKOIIMYECKOTO HCCIISAOBaHMS,
3HAYMMOCTh KOTOPOTO C YYETOM MOCJIETHUX U3MEHEHUM CYIIECTBEHHO Bo3pacTaeT. OHaKO K
YUCITY JOCTOBEPHBIX JI0KA3aTEIbCTB, [0 HAIIEMY MHEHUIO, B ONPEACIICHHBIX CIydYasx MOYKHO
OTHECTU IIOKA3aHUs CBHI[GTCJICﬁ 158 I[OKYMGHTLI, B 4YaCTHOCTH I[OKYMCHTaI_[I/IIO OpI‘aHI/ISaI_II/Iﬁ
3paBOOXpPAHEHHUs, JIOTOBOP CyppOTaTHOIO MaTepWHCTBA W T.J. B mro0om ciydae
JIOCTOBEPHOCTh JIOKA3aTEIIbCTB OyAET OMPEeneisThCsl CYIOM HCXOAS U3 BCEX (PAKTHUESCKHX
MaTepHuasioB Jiejia 1 COOCTBEHHON UX OILICHKH.

K coaep:xkanuio

YK 343.1

A. A. BEJIPULIKUI
benapyce, Munck, Akanemus ynpasienus npu llpesunente Pecniyonuku benapyco
Hayunsblii pykoBoaurtens — T. A. CaBuyK, KaHAUAAT IOPUIAYECKUX HAYK, TOIEHT

AHAJIN3 TOKA3SATEJIBCTB I'OCYJAPCTBEHHBIM OBBUHHUTEJIEM
B CYJAEBHBIX IPEHUAX

AHanu3 U OIeHKa JOKAa3aTeJIbCTB — IJIAaBHBIA M HAWOOJiee CIOXKHBIA B BHICTYIUICHUU
rOCYJIapCTBEHHOTO OOBWHHTEISI B CYICOHBIX TMPEHHSX, TA€ OH TPOJOJDKAET CBOKO
NESTENIbHOCTh 10 OCYIISCTBJIICHUIO JOKAa3bIBAHHWS B PAaMKaX BBIMOJHIEMOW WM (DyHKIHUN
YTOJIOBHOTO TPECIICAOBAHMS.

M. C. CtporoBud paccMaTpuBaeT JOKa3bIBaHHE KaK YCTAaHOBJIECHUE NPH TOMOIIU
JI0Ka3aTelbCcTB BCEeX (DAKTOB, OOCTOSTENBCTB, HMMEIONIMX 3HAYCHHUE [UIA pa3pelIcHHS
YTOJIOBHOTO el COBEpIIeHUE (WJIM HECOBEPIICHHE) MPECTYIUICHHs, BUHOBHOCTH (WU
HEBMHOBHOCTh) TOTO WJIM WHOTO JIMIIa B COBEPIICHHHM TPECTYIUICHUS W BCE WHBIC
OOCTOSITENILCTBA, ONPEACISIONINE OTBETCTBEHHOCTh COBEPIIMBINErO IMPECTYIUICHUE JIHIA
[3,c.125]. A. M. Jlapun Ha3bIBaeT OKa3bIBAHHEM OCYIIECTBISEMYI0 B YCTaHOBIICHHBIX
3aKOHOM TMPOIECCYAIbHBIX HOPMax CJIOXHYIO JESITEIbHOCTh IPOKYypopa, OpraHoB
paccienoBaHus, a TaKKe MPHUBICKAEMBIX WIH JIOMyCKAEMbIX MMM JPYTHX YYaCTHHKOB
YTOJIOBHOTO TPOIIEcca, KOTOPasi COCTOUT B UCCIIECNOBAHUU (DAKTOB ISl TTO3HAHUS MCTUHBI O
COBEPIIEHHOM (MJIM MPEIIoIaracMoM) MPECTYIJICHUH, O €ro MPHYNHAX U COCOOCTBYIONINX
eMy 0OCTOATEILCTBAX B IEJSAX PELICHUS 3a7a4d YrOJIOBHOTO Cy10npou3BoacTsa [ 1, ¢. 87].

IMon moka3biBaHMEM CIIEAYET MOHHMATh JEATEIBHOCTh, COCTOSIIYIO B COOMpPAHHH,
MPOBEPKE UM OICHKE JI0KA3aTeIbCTB, MBICIIUTEIBHYIO M MPAKTHYCCKYIO JIEATEIHHOCTH
TOCYAapCTBEHHOTO OOBUHHUTENS. YCTaHOBJICHHE (PakTa MPECTYIJICHHS M €ro COBEPILICHUS
OOBHHSICMBIM, BHHOBHOCTH OOBHHSEMOTO B OTOM TIPECTYIUICHUH CONPSHKCHO C
HEOOXOJIMMOCTBIO HCCIICJIOBAHUSI MHOTHX XapaKTEPHU3YIOIIMX MPECTYIJICHUE OOCTOSTEIbCTB
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U WX OTPWKEHHUH, HAXOMIIMIUXCS B pA3IMYHBIX B3aUMOCBA3SIX H OTHOIICHHAX U
HNOJBEPKEHHbIX  M3MeHeHusM. A. A. CTapueHKO  OTMeYaeT, YTO B  YIOJOBHOM
CYIOTIPOM3BOJICTBE HCCIEAYIOTCS HE BCSKHE OOCTOSTENBCTBA, a JIHMIIb TE, KOTOpBIC
OLIEHUBAIOTCS JIEHCTBYIOUIMM YTOJIOBHO-TIPOLIECCYaJbHBIM 3aKOHOM Kak IPECTYyIHBIE.
PackppiTHe WX CYIOIHOCTH, IBWXKYIIUX TPHUYUH DPa3BUTHS OCYIICCTBISCTCS Ha CTYICHH
a0CTPAaKTHOTO MBILIUIEHUS B MPUCYIIUX PALMOHAIBHOMY IO3HAHUIO (opMax: MOHATHUSAX,
CYKIEHHSIX, YMO3aKIIFOUEHUSX, KOTOpPBIE N3ydaeT HayKa Jioruka [2, c. 102].

B mnpaBoBOM acmekTe J0Ka3aTenbCTBO — 3TO CBEICHUA O (akre, ¢ KOTOPBIMHU
BO3MOXHBI MBICITUTEIbHBIC OIEpali, MPOUCXOJSIINE COTJIACHO 3aKOHAM JIOTWKHM, W Ha
OCHOBE JIOTUYECKOTO OCMBICICHUSI KOTOPBIX MOXXET ObITh C(pOpMHUpOBaHA IO3HULHUSA O TOM,
CYLIECTBYIOT HJIM HE CYIIECTBYIOT KOHKPETHBIE OOCTOSATENHCTBA, MMEIOLINE 3HAYCHHE IS
paspelIeHus yroJoBHOro Jena. B joruke noka3zaTeabCTBO — 3TO IPOLECC, X0 MBICIUTEIBHOM
orepannu, 00bEKTaMU KOTOPOU SIBIISIOTCS aHAJM3UPYEMbIE B COOTBETCTBHH C €€ 3aKOHAMU
CBEJICHUS U KOTOpasi HalpaBJeHA Ha MOATBEPKJIECHHE WIN ONPOBEPKEHUE MPENIOIOKEHHS O
CYLIIECTBOBaHHMHU omnpezienieHHOro (akra. CienoBaTenbHO, B JIOTUKE U B YTOJOBHOM IpoIiecce
OJTHUM U TEM XK€ TEPMHUHOM OOO3HAYaroTCs IMOHATHUS, UMEIOILIHE HECOMHEHHOE POJICTBO U
CTOJIb K€ HECOMHEHHOE Pa3IMyHOe COACpIKaHUE.

Ienbto BBICTYIIIEHUS TOCYJAPCTBEHHOTO OOBUHUTENS B CyIEOHBIX MPEHUSIX, €CIU OH
HE OTKa3ajcs OT OOBHUHEHMs, SBJSIETCA OTCTaMBAaHWE TIepea CyJOM MHEHHS 00
000CHOBAaHHOCTH BBIBOJIOB OpraHa IpEeABapUTENBLHOIO pacciellOBaHUs HMCCIEJOBAHHBIMU B
CyIeOHOM CIIEJICTBUU JI0KA3aTEIbCTBAMH O COBEPIICHWH MPECTYIUICHHS OOBHUHSEMBIM, 00
OTHOCHMOCTH, JOIyCTUMOCTH, JOCTOBEPHOCTH M JOCTATOYHOCTH 3THX JOKa3aTeJbCTB,
000CHOBAaHHOCTH YTOJIOBHO-TIPAaBOBOW KBAJIM(UKAIUN WHKPUMUHHUPOBAHHOTO OOBHHSIEMOMY
npectytuieHus. OOs3aTenbHbIM — YCIOBHEM SIBISIETCS HaJIM4YUMe Yy TOCYAapCTBEHHOTO
OOBUHUTENSI OOBEKTUBHOTO BHYTPEHHEro yOeXIeHHs B OOOCHOBAHHOCTH CBOEH IMO3UIINH,
c(OpMHPOBABIIETOCS 1O 3aBEPIICHUH CyAE€OHOro CleACTBUA. YeTKkoe MOHMMAaHUE Pa3Indus
MEXIy coaepkaHueM (QYHKIUHM OOBHHEHHS WM OOBHHHUTEIBHBIM YKIOHOM Kak (opMoi
UCKQ)XEHUS 3TOM (YHKIMM B COBPEMEHHOM POCCUICKON YTOJIOBHOM CyJIONpPOU3BOICTBE
CTaHOBUTCS HEOOXOIMMBIM YCJIOBHEM yCIexa MpH MOAIepKaHUU OOBHHEHUS B Cy/I€.

I'ocynapcTBeHHbIM OOBMHUTENb O0S3aH YYMTBHIBaTh, YTO B CBOEM peud OH MOXKET
OTIepPHPOBATH TOJBKO JOKA3aTeIbCTBAMH, HCCIECIOBAHHBIMUA B CyIE€OHOM CIIEJACTBUU M TEM
caMbIM IPU3HAHHBIMH OTHOCUMBIMH U jAonycTUMbIMH. COOTBETCTBYMOLIee TpeOoBaHME
conepxkutcs B 4. 2 c1. 345 VIIK Pecniy6nuku benapych, B COOTBETCTBUU C KOTOPOM YYaCTHUK
IPEHUs] CTOPOH HE BIPABE CChUIATHCA Ha JOKA3aTeIbCTBA, KOTOPHIE HE PacCMaTpUBAJIUCH B
CyneOHOM 3aceJaHU{ WM MTPU3HAHBI CYI0M HEJOMyCTUMBIMU. JTO 03HAYAET, YTO O0BEKTAMHU
aHajlu3a Kak IpU IMOATOTOBKE, TaK U NPU BBICTYIJIEHUH IPOKYpoOpa B CyJIEOHBIX HMPEHUSIX
MOTYT OBITh TOJBKO HMCCIIEJOBAHHBIC B CYyJ€OHOM CIIEJICTBHU U MPHU3HAHHBIEC JTOITYCTUMBIMU
JI0Ka3aTenbcTBa. B CBOIO ouepenb, BbICKa3blBAEMbIE T'OCYJIapPCTBEHHBIM OOBHHUTEIEM
KOMMEHTapUH OTHOCHTEIBHO 3HAYEHHsS COBOKYITHOCTH AaHAJIM3HPYEMbIX B €ro pedu
JI0Ka3aTeIbCcTB, O0O3HAYEHHE CBA3EH MEXIy HUMM U KOHEUYHBIH BBIBOJ O JIOKa3aHHOCTH
YCTaHABIMBAEMOTO TaKMM 00pa3oM OOCTOSATENbCTBA WJIM HMX COBOKYIHOCTH €CTb
CHUHTE3UPYUIMHA (MTOTOBBIH) KOMIIOHEHT €ro BBICTYIUIGHHS B 3ToW dYacTtu. MHorue
rOCyIapCTBEHHBIE OOBUHUTENN CUYHTAIOT TAKTUYECKH M TCUXOJIIOTUYECKH IIeTIECO00pa3HbBIM,
YTOOBl B MX pe4yaxX B CyJIEOHBIX MPEHHSIX H300IMYaroliue OOBUHIEMOTO 0Ka3aTelbCTBa
NPUBOAWINCHE ¥ AHAJTU3UPOBAINCH B TOW JK€ IIOCIEAOBATEIFHOCTH, B KOTOPOW OHHU
NpEeACTaBIsUINCh CyAy B XOJe CyneOHOro cieiacTBus. B cBoro ouepenb, BO3MOXXHOCTb
KOMMEHTUPOBAHHS COJICPKAaHUS M 3HAUCHUS JOKA3aTEIbCTB TOCYJAPCTBEHHBIM OOBHHHUTEIEM
B €r0 BBICTYIUIEHUM B CYyJEOHBIX NPEHUSAX, XapaKTEPUCTUK MaTEpUANbHBIX U JIOTMYECKUX
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B3aWMOCBSI3€ ~ MEXIy HUMH JONOJHHUTEIBHO  CHOCOOCTBYeT (OPMHUPOBAHHUIO Y
Npe/ICeIaTeIbCTBYIONIETO  BHYTPEHHET0  YOCKICHHS B  OOOCHOBAHHOCTH  IMO3HUIIMU
roCyapCTBEHHOT0 0OBUHUTENSA. Kak M3BECTHO, aHAIN3 JTIOKA3aTEIbCTB B CYJONPOHM3BOJICTBE
NpEeJICTaBIsIeT COOOM MBICIUTENBHBIA MPOIECC, MOTYMHSIONIMICS 3aKOoHaM (OpMalIbHOU
JIOTUKN H OCYHIGCTBHSIGMBIﬁ C MHCIIOJIB30BAHHUEM €€ HpI/IeMOB, B paMKax KOTOpOFO
MPOU3BOJUTCS OIIEHKA JOKAa3aTeNbCTB C TOUYKH 3pPEHUS HE TOJNBKO HUX COOTBETCTBHS
Tpe6OBaHI/I${M 3aKO0Ha, OTCYTCTBI/IH HpOTHBOpG‘II/Iﬁ Me>1<z[y JOKaszaTeJIbCTBaMH, HO U HaJIMYUA
B3aMMOCBS3€H MEXIy HUMHU. DTH B3aUMOCBSI3U, C OJHOM CTOPOHBI, MO3BOJIIIOT OOBEIUHUTH
OTJICTbHBIC JIOKA3aTeIhCTBA B COBOKYIHOCTH, WCIIOJIb30BAaHHE KOTOPBIX OOECIIeUYnBaET
YCTaHOBJICHHE OTICIIBHBIX 00CTOSATEIBCTB MPEAMETa JTOKa3bIBAHHUS, & C IPYTOl — MPOCICIUTD
B3aUMOCBA3U Menc,uy 3TUMHU 06CTO$ITCJILCTB3,MI/I.

B peun rocynapcTBEHHOrO OOBUHHTENS HE IMPOHMCXOIUT aHAIM3 J0Ka3aTeIbCTB C
TOYKH 3PEHHUS UX JIOIMYCTUMOCTH, MOCKOJIbKY TaKyl IPOBEPKY OHHM MPOLUIM B CYyJIeOHOM
ciencTBud. BMecTte ¢ TeM B OTACIBHBIX CIydasx IMPOKYpOp B CBOEH pevr BO3BpAINACTCs K
JTAHHOMY BOIPOCY, OTMEYas HEyJAYHYIO IOMbITKY 3aIlUTHUKA JOOWUTHCS MPU3HAHUS CYJOM
HEJOMYCTUMBIM TOTO WMJIM MHOTrO joKa3aTelibeTBa. C JIOTMYECKON TOYKH 3PEHHUS IPOIECC
aHaJgM3a JI0Ka3aTelbCTB B PEYM TOCYJAPCTBEHHOTO OOBUHUTENS B CYJEOHBIX MPEHUSIX
MPEJCTaBIsICT COOOM IOCTPOCHHUE CHUCTEMBI BBIBOJIOB, B KOTOPBIX M3 OJHHUX CYKICHUH
(0 COZ[ep)KaHI/II/I HpI/IBO[[I/IMBIX [[OKa?;aTCJIBCTB) Ha OCHOBAHHUU HpI/IMeHeHI/Iﬂ HpaBI/IJ'I JIOTUKH
Y TIOCTPOCHHBIX HA HUX YMO3aKIIOUCHHUSIX BBIBOJIATCS JAPYTHE CYXKICHHUS — O JOKA3bIBAEMBIX
00CTOSITENLCTBAX, 4 TOUYHEE, 00 UX IOKA3aHHOCTH.

BeicTymas B cyAeOHBIX HPEHHSX, T'OCYJIAPCTBEHHBIH OOBHHUTENIb BBICKA3bIBACTCS
0 pe3ysbTaTax aHauu3a W OICHKH UM J0Ka3aTelIbCTB, OOOCHOBBIBAS IOJYYCHHBIMU
pe3yJIbTaTaMH TOT WJIM WHOW 03BYYHBAEMBIH BBIBO/I.

Tem caMbIM TpPaKTUYECKH BBHIMOIHACTCS pa3pabOTaHHOE TEOpHUeH OKa3bIBAaHHS B
YTOJIOBHOM TMpOIleCCe TIOJOKEHHE, B COOTBETCTBUHM C KOTOPBIM BCS COBOKYITHOCTH
pacCyKICHHA, C TOMOIILI0 KOTOPBIX OOOCHOBBIBAIOT BBIBOJ TIO JENy, MOXET OBITh
AQHAIMTUYCCKU pa3jiokeHa Ha 0oJiee MPOCThIC COCTABIIAIOIINE ¢ YacTH. [IpocTeHimmuM Takum
paccyX/I€HHEM SIBIISIETCS DJIEMEHTAPHBIN akT Joka3biBaHUs. C JIOTMYECKOW TOYKH 3pEHUs
9JIEMEHTApHBIA aKT JOKa3bIBaHHS COCTOMT M3 apryMeHTa, T. €. JOKa3bIBaromiero (yxe
U3BECCTHOT'O HNIIN I[OKa3aHHOFO) CY)KIIGHI/ISI, BbIBOAA, T. €. JOKaA3bIBA€CMOI'O Cy)KIIeHI/ISI (TOFO
CY)KICHHS, KOTOPOE TOJUICKUT OOOCHOBAHHUIO), M HEKOTOPOro OOIIEro IOJOKEHUS,
YCTaHABIIMBAIOIIETO JIOTHYECKYIO CBSI3b MEXKIY apryMEHTOM M BBIBOAOM. [IpOKypoOpHI, «HE
MOJIFOTOBUBIIKECS K BBICOKONPO(ECCHOHATBLHOM JIEITeIbHOCTH, JOMYCKAIOT CEepPhE3HbBIC
IIPOCUYETHI, PYKOBOJACTBYACH IIOAYAC HE JIOTMKOM JIOKAa3bIBaHUSA, a HJCOJIOTHEHN
OOBHHHTEIBHOIO YKJIOHA... K 93TOMY JOOABJISIOTCS clla0ble HAaBBIKK MyOJUYHOIO
BBICTYIUICHHS 1 OPATOPCKOTO MacTepPCTBA H JIP.».

Hcnonb30BaHWe TPHEMOB aHalIM3a M PUTOPUKA B  PEUHd TOCYJIAPCTBECHHOIO
OOBMHHUTENS JIOJDKHO OCYIIECTBIATHCS MO MPUHIMIYY pa3yMHOM JOCTaTOYHOCTH, OBITh
B3BCIIICHHBIM M B TO K€ BpEMs HAIPaBJICHHBIM Ha TO, YTOOBI CIAYIIATEIM BOCHPHHUMAIU
YMO3aKJIIOYCHHS MMPOKYpopa Kak CBOM COOCTBEHHBIC, a HE KaK HaBsi3aHHbIE KeM-To. CTouT
n30erath CIOXKHBIX JIOTHYECKMX TOCTPOSHHH M TPHEMOB aHall3a, a TaKKe CIIOBECHBIX
KOHCTPYKIIMH, TaK Kak 3TO He OyJIeT CIOCOOCTBOBATH TIOJHOLIGHHOMY H TOYHOMY
BOCIIPUSITHIO CYJIOM M JPYTMMH YYacTHHUKAMH TIpollecca IO3UIMH OOBUHHTENS, €€
apFYMeHTI/II)OBaHHOCTI/I, qTO MOJXCT BbI3BATh y cyz[a 3any2[HeHI/I$I HpH BBIHCCCHUU
npuroBopa. [lepednciieHHbIe HABBIKH NMPHUOOPETAIOTCS CO BPEMEHEM, OJIHAKO HECOMHEHHBIM
NPECTaBISETCS MPUHIATHE MEp K MX (DOPMUPOBAHHIO €IIE Yy CTYJIEHTOB, O0yUYaIOMIUXCS IO
HarnpaBieHuto «[Ipokypopckast 1eaTenbHOCTbY.
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3T0 03Ha4aeT 00A3aHHOCTH MPEMOABATENCH, MPOBOAALINX 3aHATHUS MO TUCIUATUTMHE
«Y4acThe nIpoKypopa B pacCCMOTPEHUH CyJaMH YIOJIOBHBIX J€J», OPUEHTHUPOBATh CTYIEHTOB
Ha U3yYE€HUE HE TOJIbKO COOTBETCTBYIOLIUMX HOPM YTOJIOBHO-TIPOLIECCYaAIbHOTO 3aKOHA,
OpPraHU3allMOHHO-PACIOPSAAUTEIBHBIX JOKYMEHTOB T€HEPAJIbHOTO IPOKYypOpa, HO TaKke
COOTBETCTBYIOIIUX METOJMYECKHX PEKOMEHJAIUMI UM MaTepuajioB MPAKTHUKU Y4acTHs
IIPOKYPOPOB B PaCCMOTPEHHUH YTOJIOBHBIX €Il CyIaMU.

HecomueHnHy0 1013y PUHOCUT MOCEUIEHUE CTYJIEHTaMH CyAEeOHBIX MPOLIECCOB IpU
IIPOXOXJAECHUH IIPOM3BOJCTBEHHONW IPAaKTHKH, a TaKXE MX BCTPEYM C IPOKYPOPCKUMU
paboTHHUKaMU, TOAIEPKUBAIOIIUMHE rOCYIapCTBEHHOE OOBUHEHHUE B Cy/1aX.
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IMPOBJIEMbBI KBAJIN®OUKALIMU U UHANBUAY AJINZALINN
OTBETCTBEHHOCTH COYYACTHHUKOB B ITPECTYIIVIEHUA

WuctutyT cCcoywacTuss B IPECTyIUIEHMM, a TakXe BOIIPOCHI, CBSI3aHHBIE C
WHAMBUyalIU3allie OTBETCTBEHHOCTH M HAKa3aHHs COYyYaCTHUKOB, 0 CHUX IOP OCTAarOTCs
OJTHUMH U3 CaMbIX CJIOXKHBIX JUUIsl TIOHUMaHUS B IOPUINYECKON HayKe.

CoBepiieHue NPECTYIUIEHUS B COYy4YacTUM, HECOMHEHHO, NPEACTABIAET OOJBIIYIO
OO0IIECTBEHHYIO OMACHOCTh MO0 CPAaBHEHUIO C MPECTYIUICHUEM, SBISIOIIUMCS JESTHUEM OJITHOTO
muna. CloKeHHE YCHIMM COy4YacTHUKOB, €IMHAasi HalpaBJICHHOCTb BOJU HECKOJBKHX
CyOBEKTOB M COIVIACOBAHHOCTb WX IOBEJEHHS CIIOCOOCTBYIOT MOBBIIICHUIO BEPOSITHOCTH
JOCTIDKEHUS TIOCTABJICHHON TMPECTyMHOM MLenH, nmpuyeM B 0ojiee KOPOTKHE CPOKH H C
OonblIel CTENeHbl0 BPelOHOCHOCTH. OIlyIleHHe IOMOIIM OJIOKHPYET CAEp KUBaIoLINe
(akTOpHI, MOBBIIIAETCS TOTOBHOCTh K COBEPIIECHUIO 00Jiee TSHXKKUX MPECTYIUICHHH, CIIOCOOBI
COBEpILEHU JesTHUSI TPUOOpETaoT 6osiee N30LPEHHbIE (POPMBI.

MHorue aBTOpbl CUMTAIOT, YTO HAUOOJBUIYIO OMACHOCTh IMPEACTABISET TAaKOH BH]
COyYacCTHMKA, KaKk opraHuzaTop. O4eHb 4acTO OPraHU3aTOP OCTAETCs B TEHU, UTO 3aTPYJHSET
€ro BBISBJICHHME M HAa3HAUYCHUE Haka3aHMs. [J1laBHas poib OpraHu3aTopa 3akKI4aeTcs B
OpraHu3alli  CcaMoOro MpecTyIJIeHHs, pa3padoTKe CTPYKTyphl TIpymmsl, Hoadope
COYYaCTHMKOB M paclpeiesieHuu pojell Mexay HHUMH, OOECHEeUeHUU JTUCHUIUIMHBI U
YCTpaHEHUU BHYTPEHHUX KOH(MIMKTOB. OTBETCTBEHHOCTh OpPraHU3aTOpa MPHU COYYAaCTHH C
pacrpenieseHueM poJieil U IPU COUCIIOIHUTENBCTBE 3aKpeIieHa B craTbe OCcOOEHHON 4acTh
VYronosuoro koaekca (nanee — YK) PecnyOnuku Benapych co cepuikoit Ha 4. 4 cr. 16 YK.
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OpnHako eciu JAesTeNbHOCTh OpPraHu3aTropa MO CO3JaHHMI0 COOTBETCTBYIOLIETO MPECTYITHOIO
dopmupoBaHus 00pa3yeT caMOCTOATENbHBIM cocTaB mpectymuieHus (ct. 285 u 286 YK), To
TaKU€ OpraHU3al[MOHHbIE JEHCTBUS 1O CO3JAHMIO MPECTYNHON OpraHu3zauud OyayT
KBaJM(PULIHUPOBATHCS KaK OKOHUEHHOe mnpecTymieHue (ct. 285 YK). Ananoruunsle neiicTBus
0 CO3J]aHMI0 OaH/Ibl — KaK MOKYIIIEHUE Ha coBeplueHue OanauTusma mno ct. 286 YK.

Jlpyras BakHas U HE MeHee OOIIECTBEHHO omacHas (urypa B COy4acTHH — 3TO
UCIIOJIHUTEIb. 3a4acTyl0 UMEHHO €ro JeHCTBHUS BIUSAIOT HA UCXOJ JeJia, YTO B CBOE BpeMs
BIMSET Ha KBAIM(UKALMIO U Ha MEpYy Haka3aHMs IpYrMM coydyacTHHKaM. Hampumep, ecnu
UCIIOJIHUTENb OTKA3aJCs OT COBEpIICHHUSA MPECTYIJICHUsS, TOrAa JEHCTBUS JPYIrHX
COYYaCTHMKOB  OyAyT KBaJU(pHUUMUPOBATBCS KaK I[PUTOTOBIEHHE K  COBEPIICHUIO
IPECTYIUIEHUS, U OHU He OyAyT IPUBJIEUEHBI K YTOJIOBHOM OTBETCTBEHHOCTH. B ciydae eciu
UCIIOJIHUTEIIb HE CMOT' JOBECTH HauaToe MPECTyIUICHUE A0 KOHIA [0 HE 3aBUCALIMM OT HEro
00CTOSATENILCTBAM, JesHUE OyAeT KBAIM(UIMPOBATHCA KaK MOKYIICHHE Ha MPECTYIUICHHE.
YacTto 0€3 UCHONHUTEN HET IHPECTYIUIEHUS, a COOTBETCTBEHHO, HET M HaKa3aHWs
coydacTHUKaM. [loBbIlIeHHAsT OOIIECTBEHHAs! OMACHOCTh MCIOJIHUTEINS 3aKII0YACTCS B TOM,
YTO B TEX CllydyasX, KOrJa HET OpraHu3aTopa, KOTOPbIM IMOArOTaBIMBAET NPECTYIUIEHUE,
UCIIOJTHUTEIb MOXKET BBICTYIIUTh U KaK OPraHU3aToOp, U KaK HEMOCPEACTBEHHBIN HCIIOIHUTED
npectymieHus [1]. OTBETCTBEHHOCTh MCIOJHUTENS 3aKperuieHa B ctaTbe OCOOEHHON YacTh
YK 6e3 ccpuikn Ha 9. 3 cT. 16 VK.

Janee 1o creneHu oOIIECTBEHHOM OIIAaCHOCTH ciienyeT ¢purypa nogcrpekaresns. O4eHb
yacTo 0e3 mojacTpeKaress BooOIIe MOKET He ObITh IpecTyIUIeHus. Ecu jxe y moacTpekares
HE BBIIJIO MOJATOJIKHYTh JPYroe JUIO0 K COBEPUICHUIO NMPECTYIUICHHs, TO €ro NeHCTBUA Cyn
OyZer paccMaTpuBaThb Kak TNPUTOTOBICHHE K COBEPIICHHIO TMpecTyIuieHHss B (opme
NPUUCKAHUS COYyYacTHHUKOB. Ilpum 3TOM Ui CKIIOHEHUS ApYyroro Juna K HpecTYNJIEHUIO
MOJICTPEKATENb MOXKET HCIIOJIb30BaTh pa3Hble CcriocoObl. Hampumep, moacTpexaTens MOXKET
MPUMEHUTH CIOco0 yOexaeHus (mpockOa, MOAKYI, OOMaH) WM CIOCOO MPUHYXKICHUSI
(MpUMEHEHHNEe TICUXOJIOTUYECKOro WK (u3ndeckoro Hacuius). IlpuMeHeHne Hacuius, ero
XapakTep U CTENEeHb TAaKXKe YUUTBIBAIOTCS NPU Ha3HauYeHUM HakazaHus [2]. Cienyer oTauyaTh
MOJICTPEKATENLCTBO OT MHBIX ()OPM CKIOHEHHs K TPECTYNMHOW aesTenbHOCcTH. Hampumep,
npormaranaa BoiHbI (cT. 123 YK) u npu3sIiBbl K ACHCTBUSAM, HANpaBJICHHBIM Ha NMPUYMHEHUE
BpeJia HaMoHaIbHOH O6e3onacHoctu Pecnyonmku benapycs (ct. 361 YK), He OyayT sBAsTHCS
nojcTpekaTenscTBoM. JleiicTBus mozacTpekarens kBanupuuupyrores no crarbe OcoOeHHoH
yacti YK co ccpuikoii Ha u. 5 ct. 16 VK.

Coy4yacTHUKOM, KOTOpbIi 00JagaeT HaMMEHbIIEH CTENeHbl0 OOIIECTBEHHOMN
OIACHOCTH, siBisieTcs nocoOHuK. Kak mpasmiio, cyq eMy HazHadaeT Oojiee MATKOe HaKa3zaHUe,
yeM JpyruMm (QurypaMm coydyacTus, MnepeuucieHHbIM Bbille. CopaeilcTBue MOCOOHMKA
o0JeryaeT ApyruM COy4yaCTHHKAM COBEPIIEHUE NMPECTYIUIEHHUS, HO €r0 POJib 10 CPABHEHUIO C
HUMM HeOOJblIas, a M03TOMY Mepa HakazaHus Mmsrde. Yamie Bcero MOMOIlb MOCOOHHKA
3aKJII0YaeTCsl B MPEAOCTaBICHUH MH(POpPMAllUU, HAIPUMEP, OTHOCUTEIBHO MECTA, BPEMEHH,
crioco0a COBEpIIEHUS MPECTYIJICHUs, a TAKXKE B MOMCKE CPEICTB WU OpyAUi MPeCTyNIeHUs
o100 B COKPBITMM BelIEW, KOTOpble J0OBITHI mpecTynHbiM myTem [3]. HeoOxommumo
HOJYEPKHYTh, YTO COJEHCTBHE MNpPECTYIUICHUIO APYroro Juia MO HEOCTOPOXKHOCTU HE
o0pa3yeT MOCOOHHMYECTBa, a paBHBIM 00pa3oOM COy4acThs, HO MOXET PacCMaTpUBATHCS B
KayecTBE CAMOCTOSITENIbHOIO TIPECTYIUIEHUS, TaKOro KaK HEHa/Je)Kallee BBIOJHEHHUE
0053aHHOCTEH IO OXpaHe OpYXKHUs, OOCMPUIIACOB, B3PHIBYATHIX BEIIECTB M B3PHIBHBIX
ycrpoicTB (cT. 298 VYK). OTBETCTBEHHOCTh NOCOOHMKA, HE NPUHUMABIIETO Y4acTHs B
UCIIOJTHEHUM TPECTYyIUIEHUs, 3aKkpereHa B cratbe OcobeHHoll wactu YK co cchuikoil Ha
4.6 cT. 16 YK.
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besycnoBHO, nepapxusi OOIIECTBEHHON ONAacHOCTU OTAEIBHBIX BUIOB COYYaCTHHUKOB
MOKET MEHATHCS B 3aBUCHUMOCTH OT KOHKPETHBIX OOCTOSTENbCTB Jena. B pasHbIx
MPECTYIUICHUSAX, COBEPIIEHHBIX B COYYaCTHH, COYYACTHHUKHA MOTYT HUrpaTh HEOJWHAKOBYIO
pONb, a 3HAYMUT, UM MOXET OBITh Ha3HAUCHA pa3Has Mepa HakazaHusa. Hampumep, mnpu
COBEpLICHUH YOHIICTBa, KaK MpaBuilo, 00Jiee ONaceH UCIIOIHUTENb, YTO O3HAYaeT Ha3HAuYEHUE
eMy Oonee TsKKOro HakazaHus. [Ipu coBepHieHMHM KpaK WM XWUINEHUH HUMYIIECTBA
WCITOJTHUTEIIb JTAJICKO HE BCET/Ia ABJISICTCS IICHTPATBbHON (QUTYpOil.

OcHoBaHMs I Ha3HAYEHHUS HaKa3aHUS — OSTO OCHOBOIIOJAraloIINe TPeOOBaHUS,
KOTOPBIC CTPOSITCS Ha OOIICTPU3HAHHBIX NPUHIUIAX W HOPMAaX MEXKIyHAPOIHOTO IpaBa,
Koncturynuu Pecniy6nuku benapyce, a Takke YromoBHoro kojaekca Pecryonuku benapyces.
NMenHo »tumMu TpeOOBaHUSAMH JODKEH PYKOBOACTBOBATHCS CyJI TIPH  OMPEICIICHUU
HaKa3aHWs BUHOBHOMY 3a COBEpIIEHHOE mpecTyriieHue. Ha naHHBIH MOMEHT OCHOBHBIMU
NPUHIUIIAMH, KOTOPBIM JIOJKHBI COOTBETCTBOBATh HOPMBI YTOJIOBHOTO 3aKOHA, SIBJISFOTCS
3aKOHHOCTb, PABEHCTBO I'PaXKAaH Mepel 3aKOHOM, HEOTBPATUMOCTh OTBETCTBEHHOCTH, JINUHAS
BUHOBHAsi OTBETCTBEHHOCTb, CHPABEMJIMBOCTh M TrymaHu3M. Ho B yrojoBHOM 3aKkoHE
CYLIECTBYET elle OJUMH HEMaJOBaXHbI MPUHUMUI Ha3HAYCHHUs] HAaKa3aHUs — MPUHIUI
WH/IMBUAYaIN3aliU HaKa3aHUs, KOTOPBINA 3aKkperuieH B coaepkanu cT. 62 YK [4]. [Ipobiaema
mubdepeHIMalud  YrOJIOBHOW OTBETCTBEHHOCTH W HMHJAMBHUIyallM3allid HakKa3aHus 3a
IPECTYIUIEHUE, COBEPIIEHHOE B COYYaCTHUH, 3aBUCUT OT TOrO, HACKOJIBKO XOPOIIO
pa3paboTaHa CHCTEMa YTOJOBHO-paBoBbIX HopM OOmeir u OcobenHoir uactu YK.
WunuBuayanuzanuss Haka3aHUs 32 TMPECTYIUICHHE B COYYaCTHM 3aBUCUT OT TaKHUX
HEMAJIOBaXHBIX (AKTOPOB, KaK XapakTep M CTeNeHb (PAKTUUECKOro ydacTus JHla B
COBEPLICHUM IPECTYIUICHUS, 3HAUEHUE ITOr0 YYacTHsl AJIs TOCTHKEHUS LIE€TIU PECTYIUICHNUS,
XapakTep M CTENeHb OOIIECTBEHHOW OMACHOCTH TMPECTYIUICHUS; TaKXe YUHUTHIBAIOTCS
JMYHOCTh BUHOBHOTO, B TOM YHCJIE OOCTOSATENbCTBA, CMATYAIOIINE U OTATYAONINE HAKa3aHUE.

Ha nam B3rmsina, menecooOpa3HO pacCMOTPETh XapaKTep M CTENeHb (DaKTHUeCKOoro
y4acTHsl KaXJOr0 M3 COYYaCTHUKOB JUIsi HauOojee TOYHOW KBadu(UKAIMU UX JESHUU U
WHAUBUIYAIU3allM OTBETCTBEHHOCTH. XapaKTep Y4yacTHs B NPECTYIUIEHUH, COBEPIICHHOM
B COYyYacCTHH, ONpeAessieT (YHKIMOHAIBHYIO POJb KaXIOro M3 coydacTHHKOB. K wymcmy
COYYaCTHUKOB OTHOCSITCSI UCTIOJTHUTEIb, OPTaHU3aTOP, MOJICTPEKATENb U TOCOOHUK.

HuddepeHnmanust  yroloBHOH  OTBETCTBEHHOCTH  SIBISETCS  3aKOHOJATENBHOU
NESTENIbHOCThIO 10 YCTAHOBJIGHHWIO PAa3HOTO poOJia YrOJIOBHO-NPABOBBIX IOCIEICTBUN B
3aBUCUMOCTM  OT THUIOBOM  CTENEHM OOLIECTBEHHOM  ONAaCHOCTH  IPECTYIUICHMS.
WuauBuayanus3anus. Haka3aHUS [POU3BOJIUTCS TPABONPUMEHUTENEM U 3aKiIiovaercs B
U30paHUM KOHKPETHOH Mephl BO3JCHCTBHS K JIMIy, COBEPIIUBIIEMY TMIPECTYITHOE
MOCSITaTENbCTBO.

Takum 00pa3oM, 00 HHTEHCUBHOCTH JCHCTBHSI COYYaCTHHKA B paMKax CBOEH poiu, o
€ro BKJIaJIe B COBEPIIAEMOE MPECTYIHOE MOCITaTeNbCTBO CBUAECTEILCTBYET CTEIIEHb yUaCTHs
B mpectyuieHHd. CTeneHb y4yacTHsl OIpenessieTcss 00beMOM MpPOJEIaHHOM KaXIbIM W3
COYYaCTHHUKOB pabOThl, BETMYMHON MX BKJIaJja B 0OECIEUYEeHHUE OCYIIECTBICHHUS MPECTYTHBIX
3ambIciioB [5]. TlomyuaeTcs, nuia, KOTOpBIE B COCTaBE MPECTYIMHON TPYIIIBI MPOSIBUIIA 0C000
AKTUBHOE y4acTHE B COBEPIICHUU MPECTYIICHUS HE3aBUCUMO OT WX (YHKIIMOHATBLHOU POJIH,
NPy WHIWMBHUAyaIU3allMd HAKa3aHUsS MOTYT MOJY4YWUTh OOJBINYI0 Mepy Hakazanus. JIuio
MOXET BBINIOJIHATh HECKOJBKO pOJICH TMpU COBEPIICHHH NPECTyIUICHUs (HAmpuMep,
OJIHOBPEMEHHO OBITh M OPraHWU3aTOPOM, M TOJICTPEKATENIEM), OJHAKO BBISICHEHUE BIIASHUS
xapaktepa (PaKTHUECKOTO y4acTus JUIa U €ro POJId B MPECTYIICHUU — 3a/laya He U3 JIETKUX.
MHorue aBTOpHl yCTaHABIWMBAIOT HEPAPXUI0 BHUAOB COYYAaCTHHUKOB II0 CTENEHH WX
00IIECTBEHHON OMAaCHOCTH, HO 3aKOHOAATENbHBIMHU aKTaMH TO HE MPEyCMOTPEHO.
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COOTHOHWEHHUE MEP OBECIIEYEHHUS YI'OJIOBHOI'O
MMPOU3BOACTBA U MEP YI'OJIOBHOI'O ITPOLHECCYAJIBHOI'O
INPUHYXIAEHUA B 3AKOHOJATEJIBCTBE YKPAUHBI

[IpoGnema cooTHoUIeHUST Mep OOecledeHHs] YTrOJIOBHOTO MPOU3BOJACTBA U MeEp
YTOJIOBHOTO MPOLECCYaIbHOIO MPUHYKICHUS B 3aKOHOAATEIBCTBE YKpauHbl BO3HUKIIA C
MIPUHSATHEM HOBOTO YTOJOBHOTO TpoOIlecCyalbHOro Kojaekca YkpauHbl (manee — YIIK
VYkpaunsl) B 2012 r. B 3TOM 3aKkoHE B pa3l. 2 Hallleld CBOE 3aKpPEIUIEHWE WHCTUTYT MEp
o0OecrieyeHHss YroJOBHOTO TPOM3BOJACTBA, KOTOPBIM, B YAaCTHOCTH, BKJIIOYAeT MEPHI
MpeceueHns] U WHbIE Mepbl 00eCrevYeHrus YrojoBHOro mpowmsBojactBa [1]. Torma m BO3HHK
BOMPOC: CTOUT JIU OTOXKJAECTBISATH MEpbl O00ECIeueHus] YrojOBHOTO MPOU3BOJICTBA U MEPHI
YTOJIOBHOTO MPOLIECCYATbHOIO IPUHYKIEHUS?

CTOUT OTMETHUTH, YTO Y TOJOBHO-IIPOIIECCYaNIbHBIN KOJIeKC YKpauHbl 1960 r. BKiIrouan
1. 13 mox HazBanueM «Mepsl npecedeHus». [leficTByromuii YToloBHBIA IpolieccyalbHbIN
KOJIEKC YKpauHbl TaKKe BKIIOYaeT TJ. 18 moa TakuMm ke HazBaHueM. OJHAKO yKa3aHHAs
1. 18 B TO ke BpeMs SIBISIETCS COCTABIISIOIICH pasf. 2 «Mepbl oOecriedeHus YroJIOBHOTO
MIPOU3BOJACTBA» YTOJOBHOIO MPOLECCYAIBHOIO KOJIEKCa YKpPauHbl, U U3 3TOrO CIEAYET, YTO
Mepbl IIPECEUEHUs] M0 3aKOHOJATENbCTBY YKpauHbl SBIAIOTCS MepaMU 00ecreyeHUs
YyroJIOBHOTO Tpou3BojacTBa. [Ipu 3Tom ykpanHckuil 3akonoaatens B cT. 131 VIIK Vkpaunsi
onpeAenui €JUHCTBEHHBIM MNpPU3HAK — OOIIyl0 I1eNb MNPUMEHEHHS Mep oOecreueHus
YIOJIOBHOTO TPOU3BOJCTBA, KOTOPOM SIBISETCS INOCTHIKEHHE JIEWCTBEHHOCTH YIOJOBHOTO
npou3BoACTBa [1]. DTo mpuBeEIO K TOMY, YTO HEKOTOPHIC TIPEICTABUTENIN HAYKHU YTOJIOBHOTO
mporecca  (CYMTaeM, 4YTO HECKONbKO O€30CHOBATENbHO) TMPHUILIM K BBIBOAY O
TOKJECTBEHHOCTH Mep OOecleueHusi YrojoBHOIO TIPOMU3BOJACTBA U MEp YIOJIOBHOTO
nporeccyanbHoro npunyxkaeHus [3, c. 81; 4, c.67-170]. Benp uMeHHO NpUHYXIECHUE
ABJIIETCS 3aJIOTOM TOTO, YTO MPUMEHEHHE Mep OOECHeueHHUs YroJOBHOIO IPOU3BOJCTBA
JOCTUTHET Lenu, onpeneneHHon B u. 1 cr. 131 VIIK Ykpaunsi.
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Uro ke kacaeTcs Mep YIOJIOBHOTO IPOLECCYANIBHOIO MNpUHYXAeHUs, T0 Hu YIIK
VYxkpaunbsl 1960 r., nu YIIK Vkpaunsl 2012 r. oTnenbHO Takux Mep He (BOpMyJIHpPYIOT.
OnHako TEpMUH «IPUHYXKIECHHE» B Pa3HBIX 3HAYCHHUAX NPUCYTCTBYET, HANpuUMep, B
JeHCTBYyIOIIEM YTOJIOBHOM IpOLECCYaIbHOM KOJEKCe YKpauHbl, B YaCTHOCTU Kak
«HEe0OOCHOBaHHOE TIPOLIECCYAbHOE TPHUHYXKICHHE» (CT. 2), «IPUHYIUTEIbHBIE MEpHI
BOCIIUTATEIBHOIO Xapakrepay» (Ti1. 38 maparpad 2), «npuHyAUTEIbHbIE MEPbl MEAULIUHCKOTO
xapaktepa»  (r1. 39), «IpUHYAUTEIbHOE compoBoXAeHue Juna» (4. 1 ct. 140),
«OCBUJIETEIIbCTBOBAHUE TMPOBOAMUTCS NPUHYIUTEIbHO» (4.3 cT.241), «IIpUHYAUTEIBHOE
NpUBJICUCHHE JULA JJIs1 POBEICHUS METUIIMHCKON MIIH MICUXUATPUIECKON dKCTIEPTH3BD) (4. 3
CT. 242), «0TOOp OMONOTHYECKUX 00PA3I0B MPUHYIUTEIBHO» (4. 2 CT. 245), «TOMENIeHUE M0
OPUHYAUTEIBHOMY coJepKaHuio Jum» (4.3 cr.267) u 1.1 [1]. IlpunyxneHue Takxke
XapaKTepHO M JJIs IPUMEHEHUs OOJIbIIMHCTBA Mep 00ecrieueH s yroJOBHOTO IPOM3BOJICTBA.
Hampumep, apect umymectsa B coorBeTcTBUM € 4. 1 c1. 170 YVIIK Ykpaunsl 3akitodaercs BO
BPEMEHHOM JIMIIEHUH I10JI03PEBAEMOro, OOBMHAEMOr0 U JIMI, KOTOpbIE MO 3aKOHY HECYT
IPaXXJIaHCKYI0O OTBETCTBEHHOCTb 3a BpEl, NPUYMHEHHBIH JEHCTBHAMHU IOJ03PEBAEMOTO,
OOBUHSIEMOIO MWJIM HEBMEHSEMOro JIMLA, BO3MOXHOCTH OTYYXJaThb OINPEAEICHHOE UX
UMYIIECTBO, PACIOPSHKATHCS UM MJIHM K€ JPYTUM CHOCOOOM HCIIONB30BaTh €ro 10 MOMEHTa
OTMeHBI cyieOHoro perieHus 06 apecte umyuiectsa [1]. Takum oOpa3om, 3T0 03HAYAET, YTO
NpUMEHEHHE apecTa UMYIIECTBa OJHOBPEMEHHO HANPABJICHO U HAa 00ECIIEYCHHUE YTOJIOBHOTO
IPOM3BOJICTBA, M HAa BPEMEHHOE OrpAaHMYEHHE IpaB M CBOOOJ YYAaCTHUKOB YIOJIOBHOIO
npousBoJcTBa. [Ipu 3TOM mporeccyanbHOE MPUHYKICHUE HAIPSIMYIO CBSI3aHO CO BPEMEHHBIM
OrpaHUYEHHUEM IIpaB U CBOOO/] JINYHOCTH B YIOJIOBHOM Iporiecce. 11 MMeHHO 3To faeT Beckue
OCHOBaHMS B OSTOM CIIy4ae OTOXAECTBIATH MEpPhl YTOJOBHOTO MPOIECCYyaIbHOTO
HPUHYKACHUSA U MEPbI YTOJIOBHOIO POLIECCYATbHOIO MPUHY K ICHUSL.

OnHako He Bcerja NpUMEeHEeHHe Mep 00ecreueH s yTOJIOBHOTO MTPOM3BOJICTBA CBSI3aHO
C IPUMEHEHUEM MEp YIOJIOBHOI'O IPOLECCYalTbHOTO MPUHYKICHUS, YTO, CIIEJOBATENIBHO,
UCKITIOYAET WX TOXKAECTBEHHOCTh. B "acTHOCTH, B cHUcTeMe Mep O0ecIedYeHHUs] YroJOBHOTO
IPOM3BOJICTBA 3aKPEIJIEHbl HEKOTOpble Mephbl 00eCHedeHUs] YroJOBHOTO IPOM3BOJACTBA
(BBI30OB ClIEZIOBATENIEM WM MPOKYPOPOM, CyAEOHBIN BBI30B, BPEMEHHBIN JOCTYI K BellaM U
JIOKYMEHTaM), KOTOpble HU B KOEM ClIyyae He OrpaHHUYMBAIOT [IPaBa YYACTHUKOB YTOJIOBHOTO
IPOM3BOJICTBA. DTO 3HAYHUT, YTO B CIyyae MPUMEHEHUS 3TUX Mep 00ecreueHus! yroJIOBHOTO
IPOM3BOJICTBA MEpPHI IPOLECCYANIbHOI0 MPHUHYXJIEHHUSA, COOTBETCTBEHHO, K YYaCTHHKAM
YTOJIOBHOTO TIPOHM3BOJICTBA HE MPUMEHSIOTCS. Y 3THUX YYAaCTHHKOB YTOJIOBHOTO POHU3BOJICTBA
BO3HHMKAIOT TOJILKO OIPEJIeNIEHHbIE MpoLecCyalbHble 0053aHHOCTH, A0COIIOTHO HE CBSA3aHHBIE
C ME€paMH YTOJIOBHOTO TPOLECCYATbHOTO MPHUHYXICHHUA. IMEHHO MO3TOMY MBI MOAIEPKH-
BaeM IO3MUIMI0 YUYEHBIX, KOTOPBIE BBIPAKAIOT COMHEHUS B MPAaBUIBHOCTH OTOKIECCTBICHUS
Mep oOecredeHus] YroJOBHOTO TPOU3BOJACTBA C MEpPaMH YTOJIOBHOTO MPOIECCyalbHOTO
HPUHYKACHUS U KOTOpBIE MPEAIaraloT PelIuTh 3TOT BOIPOC TEOPETUUECKH, YUUTHIBAsI pa3HOE
COZIepKaTeIbHOE COOTHOLICHUE aHATTM3UPYEMbIX OHATHH [2, . 227; 3, c. 82].

Taxum o0pa3oM, Mepbl 0OecreyeHus] yTOJIOBHOTO MPOU3BOJCTBA M MEPHI YTOJIOBHOTO
IPOIECCYyaTbHOTO NPUHYKACHUS HE CIENyeT OTOXIECTBIATh, IOCKOJIBKY HE BCErJa Mpume-
HEHHME Mep o0ecleyeHtsl yroJIOBHOIO IPOU3BO/ICTBA CBA3AHO C MPOLECCyalbHBIM MIPUHYXK/IE-
HUEM, KOTOpPO€ NPHUBOAMT K HACTYIUICHHIO TNPHUHYAUTENBHBIX oOrpaHndeHuil. IlosTomy
IPOAHATM3UPOBAHHBIC MEPBI COOTHOCSTCS, COOTBETCTBEHHO, KaK IIeJIoe  ero 4acts [4, c¢. 170].
Boinee Toro, Mpl moAep>KUBaeM MO3UIMIO BUJOBOTO JICJICHHUSI MEP 00ECIIEYECHHUsI YTOJIOBHOTO
IPOM3BOJICTBA HA HENPUHYIUTEIbHbIE MEpbl 0OeCHeueHHs] YroJOBHOTO MPOU3BOJCTBA U Ha
NPUHYIUTETBHBIE MEphl 00ecredeHus] yroJIoBHOTO mnpousBoactBa [3, c. 81-84], koropsie
SBJISIIOTCSI HE Y€M MHBIM, KaK MEpaMHU YTOJOBHOTO MPOIECCYaTbHOIO IPUHY K ICHUS.
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INPUMEHEHUME CYJIAMU YKPAUHBI HOPM
MEXAYHAPOJHOI'O IIPABA

OOmenpu3HaHHble MPUHIMIBI U HOPMBI MEXAYHAapOJHOTO IMpaBa B COOTBETCTBUU
¢ Koncrurynueit Ykpaunsl SBIS€TCS 4acThblO HAIIMOHAJIBHOIO 3aKoHojaTesnbcTBa [1]. D10
KacaeTcsi U MEeXAYHapOAHBIX JOTOBOPOB, 3aKIIFOUEHHBIX YKpPauHOW U paTHPHUIMPOBAHHBIX
BepxoBnoit Panoii Ykpaunsl. B cOOTBETCTBHHM C MTON0KEHUSMH BEHCKOM KOHBEHIIMH O MPaBe
MEKIYHAPOAHBIX J0roBopoB (1969), Kakaplii AEHCTBYIOIMUN MEKIYHAPOIHBIA TOTOBOD
o0s3aTesneH /Ui €ro y4aCTHUKOB-TIOIIUCAHTOB U JOJKEH UMM 100pPOCOBECTHO UCIIOJIHSATHCS.
bonee Toro, Kaxapli y4YaCTHUK MEXIYHAapOJHOIO JOrOBOpa HE BIIPAaBE CChUIAThCA Ha
MIOJIO’)KEHUSI CBOETO BHYTPEHHETO 3aKOHOJATENbCTBA B KayeCTBE CBOErO ONpaBJIaHUs 3a
HEBBITIOJIHEHHE WM HOPM MEXIYHapOJHOro aoroBopa (cT.27 Benckoid konBeHummm) [3].
TakuMm 00pa3oM, HOPMBI MEKIYHAPOTHOTO MpaBa, KOTOPHIE 3aKPETUICHBI B MEXIYHAPOIHBIX
HOPMATHBHO-TIPABOBBIX AKTaX M MEXIYyHApOAHBIX JOrOBOpPAX, CETOAHS SBISIOTCS YacCThIO
HAIIMOHAJIFHOTO 3aKOHOJATeNIbCTBA YKpPaWHBI, a IMOTOMY HOJUIeXaT Oe3aneuauOHHON
peanu3alnuy 4epe3 CUCTEMY IOCYJapCTBEHHBIX OPraHOB U CYJIOB, B JIEATEIBHOCTH KOTOPBIX
BYKpauHe CErOAHs PeaIn3yeTCsl YHUBEPCAIBHBIN IIPUHIUIT BEpXOBEHCTBA IpaBa. boiee Toro,
B CJIy4a€ HECOOTBETCTBHUS HOPM HAIlMOHAJIBHOTO 3aKOHOJATENbCTBA HOPMaM, 3aKpPEIJIEHHBIM
B MEXITyHApOJHO-TIPABOBBIX aKTaX WM MEKTYHApPOIHBIX JI0TOBOpaX, MPepOoraTUBHAs BaXKHOCTh
OT/IaeTCsl MIMEHHO HOpMaM MEXAYHapoJHOro mnpasa [1]. YkazaHHOE MOJ0KEHUE 3aKPEIIEHO
KaK Ha KOHCTUTYIIMOHHOM YPOBHE, TaK U B HOpMaxX HAIlMOHAJIBHBIX MPOLECCYaTbHBIX 3aKO-
HOB, B TOM YHCJI€ U JICUCTBYIOIIETO YTOJOBHOTO MPOIECCYaTBLHOI0 KOJAEKCca YKpauHsl [2].

Taxkum 00pa3om, OOIIETIPU3HAHHBIC MPUHIMIIBI U HOPMBI MEXKIyHApOIHOTO IpaBa,
a TaK’K€ MEXIyHapOJHbIE JOTOBOPHI, CTOPOHON B KOTOPBIX BBICTYNAET YKpauHa, MOAJIEkKAT
OJIMHAaKOBOMY NPHMEHEHHIO B IMpeJenax MpPaBOBOM CHUCTEMBbI HAIIEro TOCyAapcTBa. IJTO
CleyeT U3 MOJIOKEeHH BeHCKOI KOHBEHIIMU O MpaBe MEXAyHApOAHBIX AOroBopoB (1969),
a Takke U3 HopM EBpONENCKOl KOHBEHIIMM O 3aLIUTE IPAB YEJIOBEKA M OCHOBOIOJIArarOIINX
cBo0oz (1950) [4], momHOMpaBHON yYacTHHIICH KOTOPBIX SIBJISETCS U YKpanuHa.
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Crnenyet moguepKHyTh, YTO OJTHUM M3 OCHOBOIIOJIAralolIuX MPUHIUIIOB EBponeiickoii
KOHBEHIIMM O 3allUTe MpaB 4YelOBeKa M OCHOBomosararommx cBobon (1950) sBusercs
TpeOOBaHUE «IIPABOBOM  OMPEAEIEHHOCTH», KOTOpOE 3aKIIouaeTcsi B HEYKIOHHOM
COOJIOCHUH OJWHAKOBOTO MPHMEHEHUS HOPM BbIlIeyKa3aHHOW KoOHBEHIMHM M pelieHui
EBpomneiickoro cyaa mo mpaBaM 4eJlIOBEKa, KOTOPHIE MPUHUMAIOTCS Ha OCHOBE ATHUX HOPM,
BCEMH CyJaMu Ha Tepputopuu Ykpaunbl [2]. Takum oOpa3zom, TpeOoBaHHE MpPaBOBOU
OTIPENICTIEHHOCTH B JEATEILHOCTH CYJIOB PACIPOCTPAHSICTCS HE TOJBKO HA HAIMOHAJIHLHOE
3aKOHO/IATENIbCTBO, HO M HOPMBI MEXJIYHApOJHOTO IpaBa, KOTOPBIE SABISIIOTCS YaCTbIO
CUCTEMBI 3aKOHO/IaTENIbCTBA HALIIET0 roCyJapCTBa.

K Takum oOmenpu3HaHHBIM MPUHLHUIAM MEXKIYHApOJHOTO IIpaBa OTHOCHUTCS, B
YAaCTHOCTH, MPHUHIUI BCEOOIIEro YBaXXEHUS K MpaBaM 4YEJIOBEKa, a TaKXKe MPUHIUI
JOOPOCOBECTHOTO BBIMOJIHEHHSI TOCYAAPCTBOM CBOUX MEKIYHAPOIHBIX 0053aTEIbCTB.

[Tox oOmenpu3HAaHHBIMH HOPMaMU MEXIyHAPOJHOTO TIpaBa CIEAyeT IOHUMATh
ONpeeNAoNe HUMIIEpAaTUBHBIE HOPMBI MEXKIYHApOJHOTO IIpaBa, KOTOPbIE B IIEJIOM
NPHU3HAIOTCS W BOCHPHHHUMAIOTCS MEXIYHAPOIHBIM COOOIMIECTBOM rocyaapcTB. [Ipu 3tom
T1000M OTXOA CyIeOHOro opraHa OTIEIBHOIO IOCYAapCTBAa OT YKa3aHHBIX HOPM SBIISETCS
HEJOMyCTUMBIM. VHBIMU CIIOBaMU, IO OOIICTIPUHATON HOPMOM MEXKIYHApOTHOTO IpaBa
ClelyeT MOHUMAaTh TaKOe MPABUJIO IOBEJCHHS, KOTOPOE MPHU3HAETCS M BOCIPUHUMAECTCS
MEXIYHAPOJAHBIM  COOOIIECTBOM  TOCYNapCTB  LEJIMKOM B  KAauyeCTBE  HOPHUIUYCCKHU
0053aTeNBLHOTO.

Takum oOpa3om, mpaBa U CBOOOJBI YEIOBEKAa U TPAKAAHWHA, PETJIAMEHTHPOBAHHBIE
HOpPMaMU MEXYyHapOJIHOTO IpaBa, a TaKKe HOPMAaMM HAI[MOHAJIBHOI'O 3aKOHOJAATEIhCTBA
YKpauHbl, HE TOJBKO IMPOBO3TIANIAIOTCS, HO W pa3padaThIBacTCs pPEaTbHBI MEXaHU3M
3alIUThl 1 oOecrieueHusl ITHX MpaB cyaeOHoi cucteMoil Ykpaunsl. CyneOHas pedopma,
MIPOBEICHUE KOTOPOM OCYIECTBISECTCS B YKpawHE CErojHs, SBISIETCS pEaJbHBIM TOMY
MOJITBEPKICHUEM.

B mpouecce ocyiiecTBiaeHHs CyA0NPOU3BOJCTBA HENPaBUIBHOE MPUMEHEHUE CYA0M
OOLIeNpPU3HAHHBIX TMPUHIUIOB U HOPM MEXIYHAPOJHOTO TMpaBa U MEXAYHAPOIHBIX
JIOTOBOPOB YKpauHbl MOXKET ObITh OCHOBAaHHEM JIJII W3MEHEHUs WM OTMEHBI CYyJIeOHOTO
pemienus. [Ipu 3ToM HempaBWJIbHOE NPUMEHEHHE CYJIOM HOPM MEXIyHapOJHOTO IpaBa
3aKJII0YaeTCsl B cleAyomeM: 1) cya B mpolecce OCYLIECTBIECHUS MPAaBOCYUsI HE MPUMEHSLT
HOPMY MEXKIYHApOJIHOTO TpaBa, MOAJEKAIIEr0 MNPUMEHEHHI0; 2)Cyld B Ipolecce
OCYILIECTBIICHUS TMPaBOCYIUsI TMPUMEHUII HOPMY MEXIYHApPOJIHOTO TIpaBa, KOTopas HeE
nojjiekaga MPUMEHEHHI0; 3)cyd B TMpoliecce OCYIIECTBICHHS TMPaBOCYIUs  J1aj
HEIpaBUILHOE TOJKOBAHNE HOPMBI MEXKTyHApOHOTO Mpasa [5, c. 213].

KoHBeHIMs 0 3amuTe mpaB dYeloBEKa M OCHOBomojararmommmx cBobox (1950),
Y4aCTHUKOM KoOTOpod ¢ 1997 r. sBnserca m VYKpauHa, perlaMEHTUPYET COOCTBEHHBIN
MPOLECCYaNbHbIA ~ MEXaHU3M, KOTOPBI  OXBaThIBaeT  OO0SA3aTEIbHYI  IOPUCAMKIIHIO
EBponeiickoro cyaa mno mpaBam 4YeIOBEKa W CUCTEMATHUYECKUNM KOHTPOJIb 32 BBITOJIHEHHUEM
peumieHnii EBpomnelickoro cyna rocygapcTBamH, KOTOPBIX 3TH pPEIIEHUs KacaroTcs. Takoi
KOHTpOJIb OcyIecTBiIsieT kKomuter MHHHCTpoB CoBeta EBponbl. Cormacho m. 1 cr. 46
KoHBeHIIMK O 3amUTe MpaB dYelIOBEKa M OCHOBomojararoimmx cBobox (1950), pemienus
EBponeiickoro cyaa 1O IpaBaM 4YeJIOBEKAa OTHOCUTEIBHO YKpauHbl, IPUHATHIE
OKOHYATENIbHO, SBISAIOTCS O0s3aTeNbHBIMU MJI1 BCEX OPraHOB TOCYNAapCTBEHHOW BIACTH B
VYkpauHe U A CyA0B, BXOIAIIUX B CYJEOHYIO CHUCTEMY YKpauHbI, B YACTHOCTH, C IICJIbIO
MOCNEAYIONIETO yCTpaHeHHs] JOMYIIEHHBIX HApyIIeHWH TpaB H CBOOOJ dYelIOBEKa.
EBpomneiickuii ¢y mo mpaBaM YeJIOBEKa HaJElIeH MOJHOMOYMSIMHU TOJIBKO KOHCTaTHPOBATH
dakT HapylmieHUs TOCyJapCTBOM IpaB U CBOOOJA JIMYHOCTH, PETJIaMEHTHPOBAHHBIX
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KonBennueit o 3amuTe mpaB 4enoBeka ¥ 0OCHOBonojararomux cBooos (1950) u npu Hanmuum
OCHOBAHMUU MPHUCYAUTH B MOJIb3Y JKAJIOOIIMKA CHIPaBEAJIMBYIO JIEHEKHYIO KOMIIEHCAIHIO.
Onnako EBporelickuii cy/ o mpaBaM 4ejloBeKa HE HAJIeJICH MOJTHOMOYHUSMHU 110 U3MEHEHUIO
WIN OTMEHEe CyleOHOro pelleHUs, BBIHECEHHOI'O HAllMOHAJIbHBIM CYIOM, KOTOpOE
IpOTUBOpPEYUT HopMaM KoHBeHIIMU O 3aliuTe IpaB YesloBEKa M OCHOBOIOJATAIOIIUX CBOOO
(1950). Takoe mpoTHBOpEUYME MOUICKHUT PEIICHHIO BHYTPH CyJAeOHON CHCTEMBI YKpauHbI.
B gacTHOCTH, NOJIHOMOYMS IO YCTPAHEHHUIO TAKOTO IPOTHBOPEYMS CETOJIHS BO3JIAraroTCs
Ha JielicTBytonuii B Ykpaune Bepxosuslii Cy.
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VIK 343

H. A. 3APAHKA
benapycs, bpect, bpectckunii rocynapctBenHsiil yauepcutet umenu A. C. [lymkuna

AKTYAJIBHBIE BOITPOCBI TEOPUU U ITPAKTUKHU KBAJIH®OUKALINUU
YBUHICTBA IIPM IPEBBIIIEHUH ITPEJIEJIOB HEOBXOJIUMOM
OBOPOHBI

YOuiicTBO, COBEpIIEHHOE TPU TPEBBHIIIEHUH TMPEAETOB HEO0OXOIUMON 00OpPOHBI
(ct. 143 VYronouoro koaekca PecnyOnuku benapyce (nmanee — YK)) siBasiercs youiicTBom
P CMATYAIOIIEM BUHY OOCTOSITENBCTBE, T. €. MPUBHICTHPOBAHHBIM COCTaBOM yOUICTBA.

[Tox HEOOXOAMMON OOOPOHOW TOHMMAETCS MPaBOMEpHAs 3alUTa OT OOIIECTBEHHO
OMACHOTO TOCATATEeNIbCTBA IMyTeM MPUYMHEHUS Bpeda MocsrarolieMy. B coOTBeTCTBUU
co cr.34 VYK «He sBnsieTcs NpPECTYIUIGHUEM JEHCTBHUE, COBEPIIEHHOE B COCTOSHHUH
HEOOXOUMON OOOPOHBI, T. €. MPHU 3alIUTE KHU3HU, 3J0POBbs, MPaB OOOPOHSIONIETOCS WU
JIpYyroro JIMIla, WHTEPECOB OOIIecTBa WM TOCYJapCcTBa OT OOIIECTBEHHO OMACHOTO
MOCSTaTeNbCTBA IMyTEM MPUYMHEHHUS TOCATAIONIEMY Bpela, €cld MpH 3TOM He ObUIo
JIOTIYIIEHO TPEBBIIIEHUS MTPEIeI0B HE00X0IMMOM 000poHbD [1].

OnenuBast cogepxkanue cT.34 VYK, HeoOXoaumMo OTMETUTh, YTO B HEH SBHO
HEJIOCTAaTOYHO TPU3HAKOB, MAIOMIMX YETKOE TMPEJCTaBI€HHE, OT Yero M Kak CleayeT
000pOHATHCS TPaKIaHWHY, HE HAPYIIMB YTOJOBHOTO 3aKOHA. B 3akoHe nekmapupyercs, 4To
MPEBBIIICHAE TIPEJEIOB  HEOOXOJAMMOH OOOpPOHBI  BJEYET OTBETCTBEHHOCTh, KOTIA
nocsiraroeMy 0e3 He0OXOAMMOCTH YMBIIINIEHHO MPUYHHSIETCS CMEPTh WIH TSHKKOE TEIECHOE
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noBpexzaeHue. Mcxoast u3 3Toro, oOOpOHSIONIEMYCS HaJO BBINOJHUTH CIMIIKOM MHOIO
yCIOBUHM, YTOObI HE HAPYUIUTh MNPUHIMI COPAa3MEPHOCTH 3allUThl W  HaNaJCHUS.
ObopoHnsromuiicss B Mo00OHBIX 0OCTOATENBCTBAX JODKEH TyMaTh HE O TOM, KaK OTPa3HTh
HamaJIeHue, a 0 TOM, Kak Obl HE TIPEBBICUTH MPEAETIOB OOOPOHBHI.

[IpaBo Ha HEoOX0aUMYI0 O0OPOHY MMEIOT B PaBHOI Mepe BCe JIMIIa HE3aBUCUMO OT
IPaXkJIaHCTBA, JOJDKHOCTHOTO MJIM CIIY>KEOHOTO MOJIOKEHUs (PaOOTHUKU MUJIMIIMU, PSAOBBIE
rpaXkaaHe U T. 11.), a TAaK)Ke HE3aBUCUMO OT HAJIMYMs Y HUX MPo(eccHOHANIbHOM, criennaibHON
MOJTOTOBKU (BNIaJICHHE HAaBBIKAMH OOEBBIX UCKYCCTB, OOKca, OOpbOBI U T. 11.). JIroOoe nuiio
BIIPaBE OTPAXKaTh MOCATATEIHCTBO KAaK HAa €r0 COOCTBEHHBIC MHTEPECHI, TAK U HAa MHTEPECHI
MHBIX (J1aykKe COBEPIICHHO MOCTOPOHHUX) JIMIl, Ha UHTEpeChl olIIecTBa U rocyaapcrsa. Tak,
HarpuMep, MPeJOCTaBICHHBIM YTIOJIOBHBIM 3aKOHOJATEILCTBOM IPAaBOM HAa HEOOXOIUMYIO
000pOHY B TOJHOW Mepe BOCIOJB30BAJICA XKHUTENb T. Butebcka, 1956 r.p. OOparuBmKCH
25 anpenst 2016 . B 04:30 B IlepBomaiickuit POBJ/] r. BureOcka, oH 3asBWJI O TOM, 4YTO
B 04:00 Heu3BeCTHBI, KOTOPOTO OH IMOJBO3MJ Ha CBOEH AaBTOMAIIMHE, BHE3aIHO, HE
NPEIbABIASA KaKuX-1100 TpeOOBaHUH, y1apuil €ro HOYKOM B II€H0. 3alIMIIasiCh, OH OTHSUI HOX
U MPUYMHUI HalaJaBIIeMy PE3aHylo paHy IIeH, OT KOTopoi ToT ymep. Brnocnenctsuu Obu10
yCTaHOBIIEHO, 4TO 24 ampenst 2016 T. moruOmuil NpecTymHUK COBEPIINI YOHUICTBO MECTHOTO
JKUTEIIs, IEHCUOHEPa, TPy KOTOPOr0 ¢ MHOKECTBEHHBIMH HOXKEBBIMH PaHEHUSMU TPyAHON
KJIETKH ObLT OOHApY’KEH 0 MECTY KHUTEIbCTBA. ECTECTBEHHO, UTO BOAMUTENb O COBEPIICHHOM
yOuiicTBe MEHCHMOHEpa HUYEro He 3HaJl U MPABOMEPHO MPUYHHHUI CMEpPTEIbHOE pPaHEHUE
MPECTYTHUKY HE C IIeNIBI0 €ro 3aJIep>KaHus, a yisi caMooOOpOHBI [2].

OpHako MpUYMHEHHE BpeAa IMocsrarolieMy OyJeT NMPU3HAHO MPAaBOMEPHBIM TOJBKO
IpY HaJUYUU IPETyCMOTPEHHBIX 3aKOHOM YCJIOBHH, OTHOCAIIMXCS KakK K IOCSTaTelIbCTBY,
Tak U K 3amuTe oT Hero. K nmpu3Hakam mocsirareabcTBa OTHOCST TO, YTO JAE€STHUE TOJKHO OBITh
OOLIECTBEHHO OMACHBIM, HAJTMUHBIM U JEHCTBUTEIbHBIM.

Hempunsitue B pacuer B XOJ€ MPOHM3BOJACTBA IPEABAPUTEIHLHOTO paccieI0BaHUS
HaJIW4YUS peaJlbHOM yrpo3bl MPUYMHEHHUS Bpelda HEPEeIKO MPHUBOJUT K OLIMOKam
CJIEJICTBEHHBIX opraHoB. Tak, HampuMep, opraHaMu yrojoBHoro mnpecienoBanus Cokosos B.
OOBMHSJICS B U3TOTOBJIEHUU U HOLLIEHUU OTHECTPEIBHOTO OPYKUS U YMBILUIEHHOM yOUMCTBE.
B cyne6HOM 3acenannu ObLIO YCTaHOBJIEHO, uTO 27 Mast 1994 1. mo nmpock0e Miaiero ceiHa
CoxonoB B. momen ¢ HUM K 0a0yIike H, ornacasich HECIIOKOWHON OOCTaHOBKM Ha YJIHIE U
MOCTOSTHHBIX YTPO3 CO CTOPOHBI MOAPOCTKOB, B3N C CO00N 00pe3, 3apsKEHHBIH IBYMs
natpoHamu. [Ipoxonas mo yiaune, OHM BCTPETWIM MbSHOrO KMryMHOBa, KOTOpBIM CTaj
BbIpaXkaTh HEJOBOJILCTBO TE€M, YTO OHM CMOTPENIM Ha HEro, Mpoxoias Mumo. B 3To Bpems k
NrymMHOBY NOJOIIIM HECKOJIBKO YEJIOBEK M CTalu yrpoxkatb emy, CokosioBy B., u ceiHy
(bU3MYECKON pacrpaBoi, a 3aTeM M YOWHCTBOM. 3Hasi arpecCHBHOCTH ITHX peosaT (24 mas
1994 r. Bo nBope Aoma COKOJOBBIX OHM YUYMHHUIIM 3JIOCTHOE XYJIMTAHCTBO), OH CTaj
OTCTyHaTh OT HUX, BBITALIWI U3-TIOJI OJSXKIbl 00pe3 M MpeayHpeasl O BO3MOXHOCTH
CTpeNbOBl, €cM OHM OyAyT MOAXOMUTHh K Hemy. OMHAKO Ha ero MpeaynpexaeHHe Ipyra
MOJIPOCTKOB, cpenr KoTopbix ObuT U lllepenaun, He oTpearupoBana U NPUOIU3UIACE K HEMY
BIUIOTHYIO. B 3T0il curyanum oH, 3ammumias ceds M cblHa AHJpPEs, BBICTPENIMI B HHX
HENpPHUILIETbHO, TOCTEe Yero craj yXOIWTh B CTOPOHY cBoero aoma. Ero crama HacTurath
npyras rpynma pelsT, KoTopasi Mperpajgiia €My JOpOTy, BBICKa3bIBas MPH ITOM YTPO3y
youiictBoM. OH mpenynpeaus UX O NPUMEHEHUH OpPYXKHs, OJHAKO OHH MPOJOJIKAIIN
npUOIMKATHCS, M OH B IIEJISIX CaMO3AIIUTHl BHOBb IPOM3BENI HENMPUIEIBHBIA BBICTPEN B MX
HampaBlieHUH, pedsaTa pa30exalnuch, a OH yIIeN JAOMOM, rae u ObLI 3ajaep>kaH pabOTHUKaAMHU
MWIMLIMKA. YKa3aHHbIE OOCTOATEIbCTBA, a TaKXKe TO, YTO Ha yiuue CoKojoBa BCTPETUIIU
MOJAPOCTKH, KOTOPbIE YUYMHWIM 3JIOCTHOE XYJIMIaHCTBO B ero nome 24 mas 1994 r., ux
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KOJIMYECTBO, arpecCUBHOE NOBEJIEHUE, MHMIMATHBa MrymMHOBa B BO3HHMKHOBEHHM HOBOTO
KOH(IIMKTA 1aBanyu ocHoBaHUsA COKOJIOBY BOCIIPMHUMATh JEHCTBUS HalaJaBIINX HA HETO JIMI
KaK peasibHyt0 yrpo3y ku3Hu cBoedd u CokonoBa A. B Takoi cuTyamuu 00OpOHSIOMIUMCS
MOTYT OBITh TPUHATHI JIOOBIE CpEACTBA 3allUThl M MPUYMHEHHE I000T0 Bpeaa
nocsiratoriemy. OOnacTHoM cyn u cyaeOnHas koiuierust BepxoBnoro Cyna 000CHOBaHHO
IPULUIM K BBIBOLY O HaxoxzaeHuu CokonoBa B. Ha MOMEHT NPUYMHEHUS OTHECTPEJIBHBIX
panenuii nmorepneBmuM AreeBy u lllepennHy B cocTossHUM HEOOXOAMMONH OOOpPOHBI U
OpaBWIbHO TPHUHSIM pemieHue o0 omnpaBaanuu CokonoBa B. B INpenbsBIEHHOM eMy
0OBHHEHHUU B COBEpIIICHUH youiicTa [2].

Yro kacaercss yOuiicTBa, TO OHO paccMaTpUBaeTCsl MO MpaBUiIaM HEOOXOIUMOU
O0OpOHBI TOJBKO B TOM Cllydae, €cid OBUIO COBEPLIICHO TMpH 3allUTe HMMEHHO
MIPABOOXPAHSIEMBIX, T. €. 3aKOHHBIX UHTEPECOB JINYHOCTH, COOCTBEHHOCTH, MPABONOPSAKA OT
MPECTYMHOr0 TOCATaTeNbCcTBa noTeprieBiiero. OOOpOHSACh, OOBIUHBIN YEIOBEK HAXOAUTCS
B COCTOSTHUM JIyIIEBHOT'O BOJIHEHHUS, BHI3BAHHOT'O HAIaJeHUEM. DTO COCTOSHHE IyIIEBHOTO
BOJIHEHUSI MELIAeT OOOPOHAIOIIEMYCS TOYHO OLEHUBATh XapaKTEpP M CTENEHb OMACHOCTH
MOCSTaTeNbCTBA, BCJIEACTBUE YEro MpHU 3allUTe MPEBBIMAIOTCS Mpeleiabl HeoOXO0AUMOMN
000OpOHBI W TPUYUHSETCS CMEpPTh HamajgaBuieMy. Kpome TOro, HpUUYMHEHUE CMEPTHU
HaIa/IaBIIEMy BbI3bIBACTCSI MMEHHO €ro HENpPaBOMEPHBIMHU JACUCTBUSAMH, KOTOPHIMHU OH
BBI3BIBACT 3alMTy. [103TOMY YyOHMIICTBO MpH MPEBHIIEHUH TPEIEIOB HEOOXO0IUMONH 0O0POHBI
MeHee OOILECTBEHHO OMAacHO, 4YeM JpYyrue BHIbI yOWiicTBa. DTO BHUJIHO U U3 CAHKIUHU
cT. 143 YK, Koropas mpeaycMaTpHUBaeT 3a TaKo€ YOMICTBO MHUHHMAJIBHOE IO CPABHEHHIO C
JIPYTUMHU CIy4yasiMu yOUiicTBa HaKa3zaHUeE.

OOBeKTHBHAsE CTOPOHA PacCMaTPUBAEMOI0 YOHICTBA BBIPAXKAETCS B COBEPIICHUHU
JUIOM, HAaXOJAIIUMCS B COCTOSHUM HEOOXOAMMOW OOOpOHBI, AKTHUBHBIX JEHCTBUHN 10
IIPECEUEHUI0 OOIIECTBEHHO ONACHOI0 MOCATaTeNIbCTBA U INPEBBIIIEHUU MPU 3TOM IPEAEIOB
HE00X0UMOI 000POHBI, B pe3yJIbTaTe Yero MPUYMHIETCS CMEPTh HalaJaBIIeMy.

OO0s13aTeNbHBIM IPU3HAKOM OOBEKTUBHOM CTOPOHBI JJI TOTO, YTOOBI paccMaTpuBaTh
Takoe YyOMICTBO MO mMpaBUiaM HEOOXOAUMON O0OOpPOHBI W KBaJU(PUIMPOBATH Kak
COBEPLICHHOE IPU MPEBBILIEHUH €€ IPEENoB, ABIseTcs BpeMsa. Heo0XoqumMo MOMHUTH, 4TO
HeoOxoumasi 00OpOHa BO3MOXKHA TOJBKO O OKOHYAHHUS MPECTYyMHOrO MOCATaTeNIbCTBA.
[IponomxeHne akTUBHBIX OOOPOHMTEIBHBIX HACUJIBCTBEHHBIX AEMCTBHM IOCIE OKOHYAHUS
MOCSTaTEeNbCTBA, KOT/Ia MOMEHT OKOHYaHHS HamaJeHus SCeH OOOpOHSIOIEMYCS, €Clu
OOOpOHSIONINICA HAaXOAWICS B cOCTOSHMM ad(dekra M MPUUYMHWI CMEPTh HaragaBIIEeMy,
kBanuduupyercs He 1o ct. 143 YK, amo cr. 141 VK.

[Tocne ycTaHOBIEHHUSI TOTO, YTO COBEPIIEHHOE YOUHCTBO HEOOXOAUMO pacCMaTPHBATh
0 MpaBWJIaM HEOOXOAMMON OOOPOHBI, HA/JICKUT BBIICHUTH, HE OBLIM JIM TPEBBLIIICHHI €€
npenensl. Kak BuaHo u3 4. 3 c1. 34 YK, mpeBbllieHneM mpeenoB He0OX0AUMOW 000pOHBI
NpU3HAeTCsl SIBHOE Ui OOOpOHSIIOIIETOCS JIMIIa HECOOTBETCTBHE 3alIUTHI XapakTepy U
OIACHOCTH MOCATATENbCTBA, KOI'/Ia MOCATaloIeMy 0e3 He0OX0IMMOCTH MPUUYUHSIETCS CMEPTh.
Jns Toro 4YTOOBI pemMTh, COOTBETCTBOBaja WM SBHO HE COOTBETCTBOBAJia 3alllUTa
HalaJeHNUI0, HEOOXOJMMO YUYHUTBIBATH CIEAYIOUIUME OOCTOSTENbCTBA: AMOLMOHAIBHOE
COCTOSHHE JIMIIA, TMOJIBEPIIIErocs HamaJeHHio; ero (u3nueckue BO3MOXKHOCTH, HaBBIKH
pyKomamHoro 0ost ¥ TIOJIb30BaHUS OPYKHUEM; KOJMYECTBO HAMAJAOUINX; UX BOOPYKEHHOCTD;
MECTO W BpeMsl IIOCATATeNIbCTBA U JIPyTUe 00CTOSATENHCTBA, KOTOPHIE MOTIIN MOBJIHATH Ha X0
coObiTuii [3]. CocTaB paccMaTpuBaeMOro MpPECTYIUIEHUS — MAaTE€pUAJIbHBIN, MpPecTyIIeHUue
CUMTAETCS OKOHYEHHBIM C MOMEHTA HACTYIUICHHUSI CMEPTH MOTEPIIEBIIETO.

CyObeKkTUBHasE CTOpPOHA MPECTYIJICHUS] XapaKTEpPU3yeTCs YMBIIIJICHHOW BUHOM.
[TpuuuHsis Bpen 3I0pOBBI0 HAMAJAIOIIETO, OOOPOHSIOMIMICS CTPEMHUTCS IIpPecedb €ro
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npecTymnHble JAeiicTBus. B monoOHON cuTyanuu Bosis 0OOPOHSIOIIErocs Jula, Kak MpaBuio,
HaIpaBlieHa Ha MpeceYeHne JEHCTBUI MOCATAIONIEeTo, a He HAa MpUuYuHeHue Bpeaa. [Ipu takom
NOBE/ICHUM BUHOBHBIKH HE JKEJIA€T HACTYIJICHUS CEpPhE3HbIX IOCIEACTBHM, a JIMIIb
CO3HATENLHO 3TO J0MycKaeT. [laHHOe MpecTyIIeHHe MOKET COBEPILATHCS TAaKKE U C TMPSIMbBIM
YMBICJIOM. OTO HMEET MECTO, KOrja OOOpOHSIOIIMICS JKejlaeT HNPUYUHUTH CMEpTh
HarajaBIIeMy JIHMIly, OCO3HABasi, YTO 3TO YPE3MEPHBIN CIIOCO0 MpeceyeHns OCATaTeNbCTBA.

CyObexT mpectyrieHuss — oOOmud, Mo, [gocTurmee 16-J1eTHero Bo3pacTa.
CyOBeKTOM 3TOr0 MpECTYIJICHUs SBJISETCA HE TOJBKO JIMIIO, KOTOpOe OOOpOHsSeTCs OT
HamaJ eHus Ha HEr0 CamMoro, HO TakXe U JI000e APyroe JHIO0, KOTOPOE 3alUIIAET TPETHETO
YeJIOBEKa, IMOJIBEPrIIerocs HamaJeHuio, JUOO0 HHTepechl O0IlecTBa U TOCyAapcTBa OT
IIPECTYITHOTO MOCSTaTENbCTBA.

He woryr xBamudummpoBarbcss 1o cT. 143 VK yOwuiicTBa, COBEpIICHHBIE C
UCIIOJIB30BAaHUEM TaK HA3bIBAEMBIX IPEAYyNPEIUTENbHBIX WM OXPAaHHBIX MEp IO 3allluTe
CBOEI COOCTBEHHOCTH OT BO3MOXKHBIX MOXUIIEHHUH. YOUNCTBO, COBEPUICHHOE B PE3yJIbTaTe
HOJKJIIOUEHUS] DJIEKTPOTOKAa K 3a00py, Tapaxy, IMyTeM YyCTPOWCTBA OIACHBIX JIOBYIIEK,
CaMOCTPEJIOB, B3PHIBHBIX YCTPOWUCTB U T. ., B 3aBUCUMOCTHU OT KOHKPETHBIX OOCTOATEILCTB
nena kBamuduupyercst mo 4. 1 wim 4. 2 cr. 139 wim no cr. 144 VK (mpuunHeHue cMeptu
10 HEOCTOPOKHOCTH).

[IpumenuTenbHO K YOHMICTBY NpH HPEBBILICHUH IMPENEIOB HEOOXOAUMOW OOOPOHBI
NEeHCTBYeT TO ke 0o0lliee IpaBuiio, YTO U MPU APYTUX MPUBUICTUPOBAHHBIX YOUICTBAX: MpHU
OJIHOBPEMEHHOM HAJIMYMM OTITYarolMX M CMATYAIOIIHUX OOCTOSATENBCTB  COAESIHHOE
KBaJIM(ULMPYETCs KaK YOHICTBO PU CMSATYAIOIIEM OOCTOSITETTBLCTBE.

YOuiicTBO, COBEpLIEHHOE 10CJIE OKOHYAHUS MOCSTaTeNbCTBA C LIEIbI0 MECTH Hala/1aB-
nieMy, KOrJla BUHOBHBIA OCO3HABaJl MOMEHT OKOHYAHMSI MOCATATENbCTBA, KBATU(PUIIUPYETCS
no cr. 139 VK, a ne mo cr. 143 YK. VYOwuiictBo, coBepIIeHHOE B COCTOSIHUM MHUMOMU
00OpOHBI, T. €. KOTJ]a BUHOBHBIA HE OCO3HABal OTCYTCTBHSI MOCATATENbCTBA, HO TIO 0OCTOS-
TEJIBCTBAM Jlefla JIOJDKEH OBUT M MOT 3TO CO3HAaBaTh, KBATH(DUIUpPYETCS KaKk NMPUUYNHEHHE
CMEpPTH MO HEOCTOPOKHOCTH 110 cT. 144 YK, a He no ct1. 143 VK.

[Ipu3HaBas B LI€JIOM pAlMOHAIBHOCTh 3aKOHOAATENBHOTO MOJAXOAAa K ONpEAENICHUIO
MPU3HAKOB TMPECTYIUICHUS, MNpeaycMoTpeHHoro cT. 143 YK, B To ke BpeMsa IMojaraem
BO3MOXXHBIM COTJIACUTBCSI C WM3JI0KEHHBIMU B HAy4YHOM JMTEpaType CyKIECHUSIMU OTHOCH-
TEIbHO HEOOXOAMMOCTH NANbHEWIIEro pa3BUTHS YTOJOBHOTO 3aKOHA B paccMaTpHBaeMou
oOnactu. B yacTHOCTH, Ha Hall B3I, HEOOXOAUMO OTKAa3aThCsl OT MOHATHUS «IIPEBBIILICHUE
npeiesoB He0OX0UMOM 000POHBDY WK CY3UTh Cepy ero UCIOIb30BAHUS.
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VJIK 343.622

B. 0. 3UMOI'OPOBA
benapycs, HoBonosnouxk, [1onomkuii rocy1apCTBEHHBIN YHUBEPCUTET
Hayunsiii pykoBogurens — FO. JI. IlpukonoTuna, kKaH1u1aT IOpUAUMIECKUX HAYK, TOLEHT

KBAJTU®UKALIUA YBUVICTBA MATEPBIO HOBOPOXKJIEHHOI'O
PEBEHKA B COYYACTHUHU C IPYTUMHU JINHAMU

Oco0oe MecTo cpeAau NPecTyHHBIX MOCATAaTEeNIbCTB MPOTHB JHYHOCTH 3aHUMAIOT
NPECTYIUICHUSI MPOTHB KU3HHM, B YACTHOCTH YOMIICTBA CO CMSATYAIOUIMMH OOCTOSTEIb-
CTBaMHU — IPHUBHJIETHPOBAaHHBIE COCTaBbl yOMilcTB. OIHUM M3 TaKWX HPUBHIECTHPOBAHHBIX
COCTaBOB sIBJIsieTCA yOUICTBO MaTepbi0 HOBOPOXKIEHHOT'O peOeHKaA.

CyObeKT JaHHOTO TMPECTYIUICHHUS CIEHUANbHBII: UM MOXET BBICTYNATh TOJIBKO
KEHIIHA, pOIUBIIas peOeHKa — )KEPTBY CBOETO MPECTYIUICHU-yOUNCTBA.

K ocHOBHBIM mpu3HakaMm CcyObeKTa NpecTyIUieHus, npeaycMorpeHHoro ct. 140
YronoBaoro konekca PecnyOmmku benmapych (manee — YTroJoBHBIA KOJIEKC), OTHOCSTCS:
dbuznyeckoe MO — MaTh HOBOPOXKIACHHOTO peOeHKa, € BMEHSEMOCTb M JIOCTHXKEHUE
OTIpENIeJICHHOT0 3aKOHOM BO3pacTa. BMecTe ¢ TeM B clieICTBEHHO-CYA€OHON MPAKTHKE YacTO
BO3HUKAIOT CIJIOKHOCTH MpHU KBaJU(UKAIMU OOO3HAUYEHHOTO MPECTYIJICHUS, €CIU OHO
COBEPILIEHO HECKOJIbKHUMH JIMLIAMH, TaK KaK CIEHUaJbHBIM CYOBEKTOM SBISIETCA MaTh
pebeHKa, a rpynnoBoi KBalu(UIUPYOIUK TpU3HAK OTCYTCTBYeT. OOCTOSATENBCTBO, KOTOPOE
CIIy’)KUT OCHOBaHHMEM [yl OTHECEHHUs yOWHCTBA MaTepbli0 HOBOPOXKICHHOTO peOeHKa K
COCTaBaM CO CMSTYAIOLIUMU MpPU3HAKAMU, KACaeTCsl JIUIIb JIMYHBIX Ka4yeCTB CyObEKTa 3TOT0O
NPECTYIUIEHUS, TIO9TOMY OHO HE MOXKET M HE JOJDKHO PaclpOCTPaHIThCS Ha OCTaJbHBIX
YYaCTHUKOB MTPECTYTUICHHUS.

Tak, ciemyer OTMETHTb, YTO HMEIOT MecTO (PaKThl, KOrJa B YMEpPIIBICHUU
HOBOPOXKICHHOTO peOeHKa HapsIy ¢ MaTephl0 yUaCTBYIOT APYyTHeE JHIA (COKUTEH, OAPYTH,
poacrtBenHukn). KBanmugukanus youiictBa MaTepbi0 HOBOPOXKIEHHOTO peOeHKa ¢ ydacTueM
Ipyroro IMia HMeeT cBoM ocoOeHHocTH. [l coywyacTHHMKa, KOTOpBIA He oOjamaer
NpU3HAKAMHU CIHEIHAIBHOTO CyOBeKTa, KBaIM(UKAIUS pPEaTr30BbIBACTCA 110 MpPaBUIAM
MOCOOHMYECTBA  COBEpIICHMIO  mpecTymiaeHus. OIHAakKO  JaHHBIM  CyOBEKT, Kak
IpEeIoiaracTcs, BbICTYNAET «COMCIIOJIHUTENEM» YOUNCTBA, HO HE SBISETCA CyOBEKTOM
coctaBa, npeaycmMoTpeHHoro ct. 140 YromoBHoro kojekca. [lo sToli mpuumHE € y4eToMm
IpaBWJI KOHKYPEHIIMHM OOLIEro U CHEHUAJIbHOIO COCTaBa €ro JEWCTBUS HAJUIEKUT
KBaATM(UIIUPOBATh coriacHo 1. 2 4. 2 ¢1. 139 YronoHoro kozaekca [1, ¢. 107].

B Teopum yrosoBHOro mpaBa NPHU3HAETCS, YTO JIMIIO, HE SIBISIOLIEECS CYOBEKTOM
NPECTYIUIEHUS, CHEIHAIbHO YKa3aHHbIM B COOTBETCTBYIOIIEH CTaThE, y4acTBYIOLIEE B
COBEPILECHUH MPECTYIUICHUS, MPEAYCMOTPEHHOIO 3TOM CTAaTheil, MOXKET HECTH YTOJOBHYIO
OTBETCTBEHHOCTbH 32 JaHHOE IMPECTYIUICHHE B KA4eCTBE OpPraHM3aropa, MOoJCTpeKaTels Judo
nocoOHuKa. Mcxons U3 3T0ro, MOKHO CJIeNIaTh BBIBOJ, YTO coydyacTue OyJeT UMEeTh MecTo,
€CJIM JIMIA, IPUHUMAIOIINE YYacTUE B 3TOM JACSHUU, OCO3HAIOT, YTO JKEHIIMHA HAXOJUTCA B
0COOOM MCUXMYECKOM COCTOSTHMH, BBI3BAHHOM POJaMH, KOT/Ia OHa HE B MOJIHON Mepe CO3HAET
3HAQ4YCHUE CBOMX JACHCTBUM WM PYKOBOIUT MMH. Ecim nuna, okasbIBalOIIKME COACHCTBUE
JKEHIIMHE, HE OCO3HAIOT 3TO OOCTOSTEIHCTBO, UX OLEHKA KaK COYYaCTHUKOB B MPECTYIUICHUH,
onucaHHoM B CT. 140 VYromoBHOro kojaekca, Hckitodaercss BoBce. (CoywacThe B 3TOM
NPECTYIUIEHUN B pPEATbHOM JEHCTBUTENIBHOCTH MOXET BCTpPEUaTbCsi B KpallHE pPEIKHX
ClIy4asiX, TOCKOJBbKY OCO3HaBaTh 0CO0O€ IMCHUXMYECKOE COCTOSIHHE KEHIIHWHBI B Ipolecce
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POIIOB JaHO HE JIOOOMY JIMILYy, a TOJBKO OO0JIQAAOmEMy ONpEeACIICHHBIMI 3HAHUSMH HITH
CHEIMabHOM MOATOTOBKOMW (HampuMep, Bpad WM Mcuxoior) [2, c. 68].

VYyactue apyrux jul B yOUNCTBE HOBOPOXACHHOTO peOCHKAa MOXKET IMPOSBIATHCA
pa3nmuyHbIM 00pa3oM. COBMECTHOCTh Yy4YacTHsl B JIMIICHUH JKU3HU MPEINOIaraeT HECKOJIbKO
BAapUAHTOB.

[lepBblli BapuaHT BO3MOXKEH TOIJa, KOrAa Jpyrue Juua Hapsgy C Marepblo
HOBOPOKJEHHOI'O MPUHUMAIOT HEMOCPEICTBEHHOE ydacTHUE B IPOLECCE JIMIICHUsS >KU3HH,
OKa3plBasi Ha MIaZieHHAa (U3NYECKOe BO3JIEHCTBHE, T.€. BBICTYNAIOT B KayecTBE
coucnonuurener [3, c. 103]. OTBeTCTBEHHOCTh 3a YOMICTBO HOBOPOXKIEHHOTO peOCHKa,
COBEpUICHHOE B COUCIOJHUTENILCTBE €r0 MaTepbl0 M APYTUM JIMLIOM (IPYTMMH JIMIIAMH),
JIOJDKHA HACTyHaTh CIEIyomuM oOpa3oM. JIeHCTBUA MaTepu MpU HAJIUYUK BCEX APYTHX
OOBEKTUBHBIX U CYOBEKTHBHBIX MPU3HAKOB, XapaKTEPHU3YIOIIUX COCTaB yOHIICTBA MaTephiO
HOBOPOXKIEHHOTO pebeHKa, HeoO0X0IMMO KBaTUPUIMPoBaTh Mo cT. 140 YromoBHOro Kojekca.
To 00CTOATENBCTBO, YTO MaTh HOBOPOXKAEHHOIO peOEHKa HENMOCPEACTBEHHO y4acTBOBala B
yOuiicTBE, COBEPIICHHOM I'PYIIOBBIM CIIOCOOOM, MOKET OBITh YUTEHO CYJ0M B COOTBETCTBUU
¢ m. 11 4.1 cT. 64 YTrOojgoBHOro KOACKCa B KA4eCTBE OTATYAIOIIETO OOCTOSTEIHCTBA TPH
Ha3HAYeHUM e HakazaHus. JleWcTBUSA IPYroro COMCHOJHUTENS (APYTUX COUCIIOJIIHUTENEH)
coctaBa yOuWiiCTBa MaTepbl0 HOBOPOXKICHHOTO peOeHKa (B 3aBUCUMOCTH OT CTEIECHU
YCTOWYMBOCTH CYOBEKTUBHON CBSI3M MEXKAY WICHAMU MPECTyNHOW TPYyNIbl) CIETyeT
KBATH(UIIIPOBATh MO COOTBETCTBYIOIIEMY TMPU3HAKY «TPyIIa JHUI, MPEITyCMOTPEHHOMY
m. 15 4. 2 ct. 139 YronoBHOro Kojekca, a Takxke 1o 1. 2 4. 2 c1. 139 YronoBHoro xkojaekca —
7, 3aBEAOMO JJs BHHOBHOTO HAaXOJSANIETOCS B OECIIOMOIIHOM COCTOSIHMM. Takum
00pa3oM, KaxAblii W3 COUCIIOIHUTENEH YOUICTBAa, B KOTOPOM IMOTEPIEBIINM SBISETCS
HOBOPOXKJCHHBIH pPEOEHOK, HECET OTBETCTBEHHOCTh 3a CBOM COCTaB YMBILIUIEHHOTO
MPUYMHEHUS] CMEPTU JPYrOMY UYE€JIOBEKY MO COOTBETCTBYIOIICH CTaThe U €€ 4acTu (ITyHKTY)
Oco0eHHOM YacTy YTOIOBHOIO KOJEKCa.

BTopoii BapuaHT MOXET COCTOATH B TOM, YTO IO MPOChOE MaTEPH HOBOPOKICHHOTO
npyrue juna 0e3 oka3aHus (PU3MYECKOro CONEHCTBHA C €€ CTOPOHBI JIHIIAIOT JKU3HU
MJIQJICHI[a, CAMOCTOSTEIBHO BBIMOIHSAIOT O0BEKTUBHYIO CTOPOHY mpectyruieHus [3, ¢. 103].
Matp HOBOPOXAEHHOrO peOeHKa B JIaHHOM Ccllyyae BBICTYNaeT B KayecTBE COY4YacCTHHKA
IPECTYIUIEHUS. YTOJIOBHAs OTBETCTBEHHOCTh MaTe€pH, BBICTYNAIOUIEW B pOJIM COY4YacCTHHMKA
yOuiicTBa CBOETO0 HOBOPOXKJICHHOTO peOeHKa, MOoJDKHA HacTymath mo cT. 140 YromoBHOTO
KOJIeKca ¢ 00s3aTeIbHOM CCHUTKOM Ha COOTBETCTBYIOIIYIO YacTh CT. 16 YTOJIOBHOTO KOJEKCa
(coydacTue B IpeCTYILJICHUN).

Tpetuil BapuaHT MpeIoiaraeT, 4YTo 3aMHTEPECOBAHHBIE JIMIIA ITyTEM YTOBOPOB, YIpO3,
oOMaHa U MOAOOHBIX ACHCTBHIA, B TOM UHWCJE TIIATEIbHO MAaCKHPYEMBbIX, CKIOHSIOT MaTh K
yOMIICTBY HOBOPOXKJIEHHOTO pebeHKa, a caMH HEMOCPEACTBEHHOIO YYacTHsl B IpoLecce
JUIIEHUS KU3HU HE TpUHUMaloT [3, ¢. 103]. DTu nuia BEICTYNAaOT B KAYECTBE COYYaCTHUKOB
MPECTYIUICHHUS: OpraHu3aTopa, MoAcTpeKaTes, mocooHnka. Coy4yacTHUKH yOUIICTBa MaTepbio
HOBOPOXJACHHOTO pebeHKa (OopraHu3aTop, MOACTPEKaTeNb, MOCOOHWK) JODKHBI HECTH
OTBETCTBEHHOCTh 32 KBaJU(PHUIMPOBAHHOE YOMICTBO MO NPU3HAKY <«JIMIA, 3aBEAOMO JUIs
BUHOBHOTO HaXOMSIIErocs B OECIOMOIIHOM COCTOSHUU» C 00s3aTeNbHOM CCBHIIKOM Ha
COOTBETCTBYIOIIYIO YaCTh CT. 16 YT0JIOBHOTO KOJIEKCa.

Coy4acTHUKM JAaHHOTO TMPECTYIUICHUS HE MOTYT HECTH OTBETCTBEHHOCTh HapsAy CO
CHELHATBHBIM CyOBEKTOM — MaTepbhl0 HOBOPOXKACHHOTO pebeHka. OHM OTBEYAIOT Ha OOLIMX
OCHOBAHUSX 3a MPOCTOE WK Jdake KBaTM(ULIUPOBAHHOE YOUICTBO.
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JIvna, BHIMONHSBINKE (YHKIMU OpPraHU3aTopa, MOACTPEKATeNsl WM MOCOOHWKA MpU
yOuiicTBe MaTepbhl0 HOBOPOXKIECHHOTO peOeHKa, HECYT OTBETCTBEHHOCTh MO cT. 16 u cT. 139
VYT0JI0BHOT'O KOJZEKCA.

[ToHsITHE COBMECTHOCTH JIEHCTBUH JIMII, YIACTBYIOIIUX B yOUNWCTBE HOBOPOXKICHHOTO
peOeHka, BKIIOYAaeT B CBOE COJCpXKAHHWE J[BA CAMOCTOSTEIBHBIX IPABOBBIX SBJICHUS —
UHCTUTYT COYYacTHs U IPYIIIOBOE COBEPIIECHUE MPECTYTIICHHS.

[To muenuto A. B. KoBanbuyka, kBanuukauus AeMCTBUI MaTepu MpPU COBEPIICHUU
JeTOyOHniicTBa B COyYaCTHUH JI0JDKHA MTPOU3BOIUTHCS C YUETOM CIEAYIOMINX MOJIOKEHHIMA:

1) npu OTCYTCTBMM B JESIHUM KOHCTHTYTHUBHBIX IPU3HAKOB, IPEIYCMOTPEHHBIX
cT. 140 YromoBHOTO KOACKCA, ICUCTBUS MaTepu yOUTOro peOeHKa MOJIeKaT KBATU(PUKAITIN
no m. 2 4.2 cr. 139 YronoBHOro kojekca HapaBHE C MHBIMH COyYacTHHKamMH yOuiicTBa
(mocne KOppeKTUpOBKH 1. 2 4. 2 cT. 139 YronoBHoro kojekca — o 4. 1 ¢t. 139 YronosHoro
KOJIeKca);

2) IpH yCTAHOBJICHMH TPU3HAKOB, MO3BOJSIOIIUX PACCMOTPETh JETOYOHICTBO Kak
NPUBUIETUPOBAHHOE, ACUCTBUS MaTepu pedeHKa HeoOXoauMo KBanuduimposats o ct. 140
VYT0JI0BHOTO KOJIEKCa HE3aBUCHMO OT €€ POJIM B COBEPILIEHHOM IPECTYIIEHUH (MCIIOIHUTEb,
COUCIIOJIHUTENb, OPraHU3aTop, MOACTPEKATENb, IOCOOHUK);

3) IeicTBUSL MHBIX COYYAaCTHHKOB JETOyOHWiicTBa ClielyeT KBAIM(PHUIMPOBATH Kak
coydyactue B yOuiicTBe 3aBeoMo MajojeTHero (m. 2 4.2 cT. 39 YromoBHOro Koaekca) co
CCBUIKOM Ha cT. 16 YrojsoBHOIro Kojiekca (€CiIM OHU y4acTBOBAJIU B JIETOYOUIICTBE B KaUueCTBE
OpraHm3aTopa, MOCOOHUKA WM MOJICTPEeKaTels) 00 0e3 TaKOBOA;

4) neficTBUSl COMCHOJNIHUTENCH TIpH yOWICTBE HOBOPOXKAECHHOTO peOeHKa (3a
UCKJIIOUEHHEM MaTepH, HaXOJUBIIEHCS BO BpEMs €ro COBEpIIEHHS B 0COOOM ICHXO-
(U3UIECKOM COCTOSTHHUH) CIIEAYyeT KBATU(UIIUPOBATh 10 1. 2 U 1. 15 4. 2 cT. 139 YromnosHoro
KoJiekca (yOUICTBO 3aBEJOMO MaJIOJIETHETO, COBEPIIIEHHOE TpyIou yiui) [4, c. 54].

Ha w™o#t B3rmsn, Obuto OB IenecooOpa3Ho J100aBUTh HOpMy B OOIIyH0 YacTh
VYTONOBHOTO KOAEKCa, KOTopas OBl peryimpoBaja OTBETCTBEHHOCTh COYYaCTHHKOB
NPECTYIUICHUSI CO CIEMUaTbHBIM CcOCTaBOM. JlaHHas HOpMa pacmpocTpassiia Obl CBOU
JIeMCTBUSL Ha COOTBETCTBYIOIIME COCTaBbl MPECTYIJICHUH, ONpeeNnsia eIUHble OCHOBaHUS,
npezeNbl 1 00beM OTBETCTBEHHOCTH COYYaCTHUKOB TaKHUX MPECTYIUICHHH.
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cxonubix npectymiennii / A. B. KoBanpuyk // Cya. BecH. — 2004. — Ne 1. — C. 52-55.
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E. B. IBAHOBCKAA
benapycs, bpect, bpectckuii rocynapctseHHbI yHuBepcureT umenu A. C. [Tymkuna
Hayunbiit pyxoBogutens — U. A. 3apanka, crapiiuii npernoaaBaresb

CPABHUTEJILHO-IIPABOBOI AHAJIN3 KOMITBIOTEPHOI'O
MOIEHHUYECTBA U XUINEHUA ITYTEM UCIIOJIb30OBAHUSA
KOMIIBIOTEPHOM TEXHUKH

B 1opuamueckoil nureparype HemMalo MyONMKalWi IMOCBSIIEHO BONPOCAM aHAIN3a
YTOJIOBHO-TIPABOBOM XapaKTEPUCTUKH PACCIENIOBAHUS TPECTYIUICHUM C HCIOJIb30BaHUEM
KOMIIBIOTEPHOM TEXHUKH, B XOJ€ KOTOPBIX IPOUCXOJUT 3aBJIaJICHUE HMYIIECTBOM B
pe3ysibTaTe MaHUNYJISIUUM C KOMIIBIOTEPHBIMU MPOrpaMMaMU WM  KOMIIBIOTEPHBIMU
naHHBIMU. 3a aBa Mecsiia 2018 1. ObUT0 yCTaHOBJICHO 82 MOIICHHHYECTBA C MCIOJIBL30BAHUEM
KOMITPIOTEPHOM TEXHHUKH, 3a aHaloruuHelx nepuox 2019r. — 127 [1]. Ha ocHoBaHum
BBIILIECIIPUBEACHHON CTAaTUCTUKHU MOXHO CJIIENaTh BBIBOJ, YTO MPECTYIJIEHUs B ceT MHTepHeT
CTaHOBSTCA Bce Oosiee MOMYJISIPHBIMH. JTO OOYCIOBIECHO HEMPEPHIBHBIM TEXHOJOTUYECKUM
porpeccoM, WHHOBAIMSAMH B cdepe HHPOPMALMOHHBIX TEXHOJOTMA M JIATEHTHOCTHIO
JTAHHOTO BUJIA MPECTYTLIICHU.

TepMUH «KOMIBIOTEPHOE MOIIEHHUYECTBOY» SIBISETCS HIMPOKUM IOHITHEM, KOTOPOE
OBLIIO 3aMMCTBOBAHO M3 3apyOeKHOTO 3aKOHOaTeNbeTBa. 1107 KOMIIBIOTEPHBIM MOIIIEHHUYE-
CTBOM MOHHUMAETCS YMBIIIJICHHOE BBISBICHHE HH(POPMALNH, 3aMEIICHHE WM HCKAKCHHE
JMaHHBIX, XHUIIEHUE Yy>KOTO MMYIIECTBa WM MPUOOpETeHHEe NpaBa Ha HEro MmyTeM oOMaHa,
MUCTU(UKALMU WIH 3JI0YTIOTPEOJIEHUS JOBEPUEM C UCTIOIb30BAHUEM KOMIIBIOTEPHBIX CUCTEM
U MporpaMM. DTO JIesHUE KBATU(DUIUPYETCS MO Pa3jINYHbIM CTaThsM YTOJOBHOTO KOJEKca
Pecnyonuku benapyce (manee — VYK), B wactHoctu mo cr.209 u 212 [2]. XwumeHue
UMYIIIECTBA MyTeM H3MeHeHHUs uH(opmanuu, oOpadbaTbiBaeMOli B KOMIBIOTEPHON CHCTEME,
XpaHALIEHCcs Ha MAallMHHBIX HOCUTENAX WJIM IEpelaBaeMO IO CETSIM Iepefayd JAaHHBIX,
an00 MyTeM BBEJIEHUS B KOMITBIOTEPHYIO CHUCTEMY JIOXKHOW HMH(MOpMALUU SBISETCS TaKUM
IPECTYIUIEHUEM, KaK XUIIEHHE IIyTE€M HCIOJb30BaHUS KOMIIBIOTEpHOW TeXHHUKHU. J[aHHOE
MOHATHE 3aKperieHo B ¢T. 212 VK.

Jlnga Oosiee TOYHOTO aHaiM3a JaHHBIX NPECTYIUIEHUH ClEIyeT JaTh ONpEJelIeHHE
MOHSTHUIO «KOMITbIOTEpHAsi TeXHHKa». HekoTopble yueHble paccMaTpUBaIOT JAHHBIA TEPMUH
KaK COBOKYMHOCTb MPOTPAMMHUPYEMBIX M BBIUYHUCIUTEIBHBIX MEXAHU3MOB U YCTPOMCTB,
KOTOpBIE TMO3BOJISIIOT paboTaTh C OTPOMHBIM KOJHUYECTBOM PA3UYHBIX JaHHBIX, a TaKKe
IPUMEHATD, IKCIUTyaTUPOBAaTh U NepeaaBaTh HHpopmaluio. 3aKoHOIaTeIbcTBOM PecnyOnmku
benapyck He yCTaHOBJIEH MEpeYeHb YCTPONCTB, OTHOCAUIMXCA K KOMIIBIOTEPHON TEXHHKE.
B 3T0# CBsI3M HEOOXOIMMO TMPOBECTH pa3rpaHUUEHUE MEXIy XHUIIECHHEM IMYTeM HCIIOb30-
BaHUS KOMIIBIOTEPHOW TEXHUKH U KOMIIBIOTEPHBIM MolIeHHH4YecTBOM. llemecoobpazno
pasrpaHUYMBaTh 3TU MPECTYIUIEHHUS [0 KOHCTPYKTHUBHBIM IPU3HAKaM COCTaBa — IPEIMETY
U crioco0y coBepIleHUs 0OIECTBEHHO OMACHOTO JIESTHHUS.

[Ipenmerom mpecTymieHusl, Kak MpaBWJIO, MPU3HAETCS BCE TO, Ha YTO HENOCpen-
CTBEHHO HalpaBJIeHO OOIIECTBEHHO omacHoe JessHue. K HeMy OTHOCAT «IpeaMeThl BHEITHEH
Cpellbl, BO3JCHCTBYS Ha KOTOpPbHIE JIULO HAPYIIAET WM MOXET HapYLIUTh OIpeleieHHbIE
oO1IecTBeHHBIE OTHOIIEHUs». B yromoBHoMm mpaBe PecryOmuku benapyck Bompoc o
peIMeTe MOIIEHHUYECTBA SABISAETCA IUCKYCCHOHHBIM. B coorBercTBuUM co cT.209 VK,
MPEeIMETOM MPECTYIJICHHs! SBJSIETCSI UMYIIIECTBO M MPAaBO Ha MMYINECTBO. B cBoro ouepens,
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cT. 212 YK ycraHoBieHO, 4TO MPEIMETOM JAHHOTO MPECTYTUICHUS SBIISIETCS HMYIIECTBO.
OpnHako MHOTHE yUYeHBIC-TIPAKTHKU MPEIyCMaTPUBAIOT B Ka4eCTBE MpeAMETa MpecTyIICHus,
npeaycMmoTperHoro cT. 212 VYK PecnyOomuku bemapych, mpaBo Ha HMMYIIECTBO, 4YTO
3aTpyAHSAET KBaTU(UKAIMIO JAHHOTO JesHus. JlaHHYIO MO3HUIIMI0 MOXKEM apryMEHTHPOBATh
caeaytomum npumepoM. I'paknanun N. nponuk B CeTb BO BpeMsi OCYIICCTBICHUS IJIaTEXKEH
rpaxaankoil K. u BHeC M3MEHEHHs B IepeqaBaeMyro MH(oOpMaIuio, B pe3yJbTaTe 4ero Ha
3apaHee OTKPBITHINA CUET HE3aKOHHO MOCTYMWIW JeHBIH. OJHAKO CHATH 3TH CaMbI€ JIEHBIH
rpaxzaaHuHy N. HE yJanock, IOCKOJIbKY IrpaxaaHka K. oOpatunachk B paBOOXpaHUTEIbHBIE
opranbl, U rpaxaaHuH N. Obl1 3aaepxkaH. B nanHoM mpumepe Oe3HATMYHBIC IEHEKHBIE
CpelIcTBa HE MOryT OBbIThb MNpPUPABHEHbl K TMOHSATUIO HMYIIECTBA BBUAY OTCYTCTBUS
MaTepUaIbHOrO MPHU3HAKa Takoro umymiectBa. ComesHHoe OyneT KBaTM(UIIMPOBATHCS KAk
MOKYIIIEHUE Ha MpecTyIuieHue, npeaycmorpennoe cr. 212 YK Pecny6nuku benapyce. s
TOrO 4YTOOBI TNPU3HATH MPECTYIJICHHE OKOHYEHHBIM, HEOOXOJAMMO BHECTH H3MEHEHUS B
JUCITO3UIIMIO JJAHHOM CTaThu MPUMEPHON (POpMYyIHMpPOBKOMU: «3aBilajiecHue UMYIIECTBOM WIIU
npuoOpeTeHne MpaBa Ha UMYIIECTBO MYTEM...».

BropbiM kpuTepueM s pa3rpaHUYEHUs HCCIEAYEMBIX COCTABOB SIBISIETCS CIIOCOO
COBEpIICHHS TpecTymHoro gaesHus. Crnoco0 COBEPIICHHS TPECTYIUICHUS — SBISCTCS
(dakyIbTaTUBHBIM TPU3HAKOM OOBEKTUBHON CTOPOHBI COCTaBa MPECTYIUICHHS, HO B
HEKOTOPBIX CIy4asiX, HPeIyCMOTPEHHBIX 3aKOHOJATEIIbCTBOM, HWMEET O00sS3aTeNbHbIN
XapakTep 3JeMEHTa COCTaBa IMPECTYIUIEHHs, U TOrJa CHoco0 MpPECTYIUIEHUs BBICTYyHaeT B
KauecTBE KBATU(PUIIUPYIOUIETO NpHU3HaKa npecTyruieHns. CriocoOOM COBEPIICHUS XUIICHUS,
cormacHo aucnosunmu cT. 212 YK Pecnybnuku benapych, BbICTymaeT KOMITBIOTEpHAs
TE€XHHMKA, C MOMOIIBI0 KOTOPOM MPECTYNMHUK MaHHUITYJIHUPYET NepenaBaeMoil mH(opmalmei.
CTouT OTMETHUTh, YTO TOJ BIUSHHEM OOMaHa B CJydyae MOIIEHHMYECTBA MOTEPIEBIINI
JTO0OPOBOIBHO TIEPEAET MPEAMET JAHHOTO BUIA XUIIICHHSL.

OpHako HEKOTOphIE Y4YeHbIE pAcCMATPUBAIOT XHUIIEHHE IyTEM HCIOIb30BaHUS
KOMITHIOTEPHOM TEXHUKH KaK YaCTHBIA CITy4ail MOIIEHHUYECKOTO 3aBJIaJICHUs UMYIIECTBOM.
JlanHoe MmHeHue Oasmpyercs Ha monokeHusx 9. | m. 20 mocranoBneHus [lnenyma
BepxoBnoro Cyna Pecnyonuku benapycb Ne 15 ot 21 aexa6ps 2001 r. TmaiatenbHO H3yqHB
JAHHOE TIOCTAHOBJIEHWE, MBI TPHUILIA K BBIBOAY, YTO HOPMBI, PETJIAMEHTHPYIOIINE
WCIIOJIb30BAaHWE KOMIIBIOTEPHBIX MAHUIYJISIIUN, BEIyT K OOMaHy, a TakXKe SBISIOTCS
HETOYHBIMHU, MTOCKOJIBKY OTCYTCTBYET B JAHHOM Cllydae KaKk TaKOBOH 0OMaH ueroBeka (CTOUT
rOBOPUTHh JIMIIL 00 oOmaHe KowmmbioTepa). [lpuy XuIlleHHH MyTeM HCHOJb30BaHUs
KOMITBIOTEPHOM TEXHHUKH BbIJaBaeMble DBM KOMaH[IbI ¥ TOKYMEHTHI COBCEM HE OTJIMYAIOTCS
OT MOJMUHHBIX TO (opme, sBIsAsICH MO cyTd (ampmmBbIMU. JIHIlO, KOTOpoe paboTaer ¢
CHUCTEMaMH aBTOMAaTH3UWPOBAHHOI 00pabOTKM MH(OpPMAIMH, MOCTABIEHO B TaKHE YCIOBUS,
B KOTOPBIX OHO OyJeT J00pOCOBECTHO 3a0dyX AaTbCs OTHOCHUTEIBHO IOJTY4YEHHOMH
uHGOpMaIlMU B HE3aBUCUMOCTH OT TOTO, ObLJIa JIM OHA BUJOU3MEHEHA WU BOBCE OOBEKTUBHO
ABIISJIACH JIOKHOM, BBUIY OTCYTCTBHSI KAKOTO-TMOO KOHTAKTA C MPECTYITHUKOM.

Pe3tomupys BbllieckazaHHOE, MOKHO CJielaTh BBIBOJ, YTO pa3rpaHUYEHUE UCCIeTye-
MBIX COCTAaBOB CI€AyeT HPOBOAMTH IO MpPEeIMETy MNPECTYIJICHUS U CHOCOoO0y 3aBiiaJeHUs
uMyIecTBOM. UToObl m30exarh OMMUOOK B KBaNU(UKALMU JAHHBIX ACIHUN, HEOOXOAUMO
BBECTH B YTOJIOBHBIN KoJekc PecyOnuku bemapych HOBYIO cTaThio O IpHOOPETEHUHN TIpaBa
Ha Yy>XO€ MMYIIECTBO IMyTEM MAaHUMYJSALHUA C KOMIBIOTEPHBIMH JaHHBIMH. AHAJIU3 HOPM
YTOJIOBHBIX CTaTel MOKa3ai, 4To JaHHAsl CTaThsl HE Oy/IeT MMETh HUKAKHUX CBSI3€H C COCTaBOM
MOIIIEHHUYECTBA.
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HOBOE B IPABOBOM PET'YJIMUPOBAHUU IPEBEHTUBHOI'O
HAJI30PA

OcHOBHOW 3a/1a4eii MPEBEHTUBHOTO HA30pa ABISETCS OKa3aHUE MPOPUIAKTUIECKOTO
BO3/ICHICTBUS Ha OIpPEAETICHHYIO 3aKOHOM KaTETOpHUIO JIUIL], KPUMHHOJIOTHYECKasi XapaKTepu-
CTHKA KOTOPBIX CBUJECTEIILCTBYET O BHICOKOM PUCKE COBEPIICHUSI MU HOBBIX MPECTYIICHUN
U npaBoHapymieHud. ONBIT MpaKTUYECKOW peanusanuu mnojioxkeHut cr. 80 VYrosioBHOro
kozaekca PecnyOnmku benapych (nanee — YK) cBUIETENBCTBYET O BOCTPEOOBAHHOCTH 3TOTO
UHCTUTYTa. B TO e Bpems, kak oOocHoBaHHO oTMeuaeT A. JI. CaBeHOK, «B YCIOBHUAX
JUHAMUYHO MEHSIOIIEHCS OOIIECTBEHHOM MHW3HU 1eJeCO00pa3HO CMECTUTh AaKLEHT C
COJIEp’KaHUsl YTOJIOBHOTO 3aKOHAa Ha €ro peaju3alio, MOCKOJbKY pe3yJbTaT YrOJOBHO
MIPaBOBOTO PETYJIUPOBAHUS MOKET 3HAUUTEIBHO OTJIMYATHCS OT TOTO, KOTOPBIM 33 TyMbIBAJICS
B CaMOM HadyaJjie yroJoBHO-TIPaBOBOTO 3aKOHOTBOpUecTBax [1, ¢. 173].

AHanmu3 TMpaBONPUMEHUTEITFHON TPAKTUKU CBHUJAETEIBCTBYET O HAJIWYUU psija
npobsieM, 0OYCIIOBJICHHBIX HECOBEPIIEHCTBOM MPABOBOTO PETYJIUPOBAHMS MPEBEHTUBHOTO
Ha/m30pa. PaccMOTpuM HEKOTOpBIE MPOOJIIEMHBIE aCIEKThl MPHOCTAHOBICHUS M BO300HOB-
JICHHsI IPEBEHTUBHOTO HA30PA.

[lepBonauanbHo pemakuuss  cr.80 VYK He mnpegycMmarpuBajia BO3MOXKHOCTHU
NPUOCTAHOBIICHUS W  BO30OHOBJIIEHHS TPEBEHTHUBHOro Haazopa. CoOOTBETCTBYIOLINE
u3MeHeHus1 u gonoiHeHus: B YK, YromnoBHo-nporieccyanshbiii (nanee — YIIK) u YromnosHo-
ucnionautenbueli  (manee — VYHWK) komekchl, gaeicTByromupe (¢ HE3HAYMTEIbHBIMU
M3MEHEHUSIMHU) J10 HACTOSIIETO BpEMEHH, BHECEHBI 3akoHOM OT 15 nronst 2008 1. Ne 411-3 [2].

CornacHo 44.9, 10 ct. 80 VK, nmpeBeHTUBHBIH HAA30p MPUOCTAHABIMBAECTCA MPHU
OCYXKJICHUU JIMIIa, 32 KOTOPHIM OH OBUI YCTAaHOBJIEH, K HaKa3aHWUIO B BUJE OTpaHUUYCHUS
cBOOOBI, apecTa WJIM HalpaBICHWU €ro B JeueOHO-TpyJoBOM mpoduiakTopuit (naisee —
JITII), a BO30OHOBISIETCSA — C MOMEHTA OTOBITHS STUM JIMIIOM HaKa3aHUs WIN TPEKpaIleHHsI
ero Haxoxnenus B JITII.

Cr. 402-1 YIIK ompeneiieHa TOJCYIHOCTh ITHX BOMPOCOB. [Ipy ocykaeHuu Inma
K HAKa3aHUIO B  BHJE OrPaHUYECHUS  CBOOOMABI, apecta MPEBEHTUBHBIM  HAI30p
MIPUOCTAHABJIMBACTCS CyJIOM, IMOCTAHOBUBIIKUM MPUTOBOP; MpH HarpasieHuu jguna B JITII —
CyJIOM, BBIHECIIMM JaHHOE IIOCTaHOBJIeHHE. B0300HOBIEHHE MPEBEHTUBHOIO HaA30pa
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OTHECEHO K KOMIETEHIIMU CyJa 110 MECTY OTObIBaHMS HaKa3aHUs JUOO IO MECTY HAXOKICHUS
JITIIL. ITopsimox MpUOCTAaHOBJIEHUS U BO30OHOBIIEHUS IPEBEHTHUBHOI'O HA/A30pa YPETyJIUpOBaH
cT. 199, 199-1 VUK.

Kak Hamu yke OTMe4asnoch, BOIIPOC O CPOKE BHECEHHMS OPraHOM BHYTPEHHHX €l
IPEJICTAaBICHUNA O NMPUOCTAHOBJIEHUM MPEBEHTUBHOTO HAJ30pa, KaK U CPOK PAaCCMOTPEHUS
TaKUX IPEACTaBICHUM CylaMH, 3aKOHOAATENbHO He yperynaupoBaH [3]. B 310l cBs3m
pelIeHNs O MPUOCTAHOBJICHUH PEBEHTUBHOI'O HA/30pa MPUHUMAIOTCS CyJaMU 3HAUUTEIbHO
MO3/IHEe HACTYIJICHHUS IPABOBBIX OCHOBAHUU AJI ATOrO (BCTYIUICHHS B 3aKOHHYIO CHITY
NPUTrOBOpa WM pemeHus cyna o HampasieHuu B JITII). Mimenn MecTo (axThl BHIHECEHUS
CyJaMHM IIOCTaHOBJIIEHMI O NPUOCTAHOBJICHMM IPEBEHTUBHOIO HAJI30pa IOCie OTOBITUA
JUIAMU HaKa3aHUs B BUJE apecTa.

OtcyTcTBOBa)I €1MHOOOpa3HbIN MOAXOJ K ONPEAETICHHUI0 AaThl, C KOTOPOH Haa30p
CJIEIyeT CUMUTATh IMPUOCTAHOBJIEHHBIM, YTO IPHUBOJAMUIO K IPOU3BOJBHOMY OIPEAEICHUIO
OCTaBILEHCS YaCTU CpPOKa HaA30pa.

HeenunooOpa3Hoil sBisulack M cyleOHas IpakTUKa B YacTU  ONPEIEIICHUs
TEePPUTOPUAIBHOM IOJCYIHOCTH MAaTepHuajoB O BO30OHOBIIEHUMH IPEBEHTHBHOIO HaJ30pa.
Heenunuunbel cioyyam paccMOTpEHMs TaKMX MAaTEpUajoB CyJAaMH C  HapylIEHUEM
xommnereHuu. [Ipobinema onpeneneHus NoACYAHOCTH 0OOCTPUIIACh B CBSI3U CO BCTYIIEHHMEM
28 saBaps 2015 1. B cumy 3akona Ne 241-3 ot 5 suBapst 2015 1., HAa OCHOBaHMH KOTOPOTO
BCEM OCYX/IEHHBIM K apecTy CpPOK HakKa3aHMs ObLII CHHXKEH /10 TPEX MECSIEB U MHOTHE U3 HUX
ObUTH 0CBOOOXKICHBI IO OTOBITHH HakazaHus [4]. IIpu 3ToM aqMUHHUCTpAIUS APECTHBIX TOMOB
HE UMela BO3MOXKHOCTH HANpaBUTh B CyAbl MPEICTAaBICHUS O BO30OHOBICHHUHU
NPEBEHTHBHOIO HAJ30pa B OTHOIICHHM TAaKUX JIMII B CPOK, ycTaHOBIEHHBIH 4. 1 cT. 199-1
YUK. B nmnocnenyrolieM NpeACTaBI€HUs O BO3OOHOBJIEHMH IPEBEHTHUBHOIO HaA30pa
OTKJIOHSUIMCH CyJJaMH KaK IO MECTY JKUTEJIbCTBA MOJHAA30PHBIX, TaK U IO MECTY OTOBIBaHUS
HaKa3aHUs CO CChUIKOM HAa MX HEMOJICYTHOCTh Ha OCHOBaHuu 1. 1 4. 5 ct. 402-1 VIIK.

Heo6xonuMo oTMETHTBH, YTO cyaeOHas Mpoleaypa NPUOCTAHOBICHHS M BO30OHOB-
JIEHWsI TIPEBEHTUBHOTO HaA30pa HOCHUT TeXHHYECKUH xapakrep. CyI cBA3aH C JOBOJAMHU
IPEJICTaBICHNS U HE BIPABE 10 CBOEH MHUIIMATUBE Pa3peInTh KaK1e-I1100 UHbIE BOIIPOCHI.

Hampumep, cymom OkTsa0psckoro paiioHa T.MoruwieBa TNpH pPacCMOTPECHUH
npeacTaBiIeHus yupexaeHus «JleueOHo-TpynoBoit mpodumakropuit Ne 7» YIAMH MBJ]
Pecny6nuku benapyck mo MoruneBckoii 06s1acTi 0 BO300OHOBIEHUN TPEBEHTUBHOIO HAa/130pa
B oTHomeHHH O. yCTaHOBJEHO, 4TO B Iepuoj ero HaxoxnaeHus B JITII ucrtexnu cpoxu
NOTAlIEHUs. CYJMMOCTH, SIBUBLICHCS OCHOBAHMEM JJI1 YCTAHOBJICHUS IIPEBEHTHUBHOIO
Haazopa. [loctanoBnenuem cyna ot 31 suBaps 2019 r. B yJ10BIE€TBOPEHUN IIPEJICTABICHUS O
BO300HOBJIEHUH NPEBEHTHBHOIO Haj3opa oTkazaHo [5]. Takum oOpazom, NpH HaJIWYUU
0€3yCIIOBHOTO OCHOBAHUS JUJISl IPEKPALICHUsI TIPEBEHTHBHOTO HA30pa, YCTAHOBIEHHOTO 1. 2
q. 11 ct. 80 VK, cyn no mecty HaxoxzaeHus JITII He mor BBIMTH 3a Mpeaenabl CBOMX
IIOJIHOMOYMM U pa3peluThb TOT BOIIPOC.

[Ipaktrueckass peanmmsarnus mnonoxennd 94,9, 10 c¢1.80 VYK nokazama
HEIeJIeCO00Pa3HOCTh  Cy/leOHOW  MpoLEeayphl  NPUOCTAHOBJIEHHS U BO30OHOBJICHHS
IPEBEHTUBHOI'0 HaJ[30pa U HEOOXOAUMOCTh COBEPILICHCTBOBAHMSI 3aKOHO1aTEILCTBA.

Ha ocHoBanuu ananmza cyaeOHOM MPaKTUKU M MPAKTHKU MPOKYPOPCKOTO HaA30pa
['enepanbHOil ipokypatypoil PecriyOnuku benapych BHECEHBI IPEATIOKEHUS O KOPPEKTUPOBKE
3aKOHOJIATENILCTBA [0 BOIPOCAM IPUOCTAHOBJIEHHS U BO30OHOBIIEHHUS IPEBEHTUBHOT'O HA30pa.

3akoHoM oT 9 sHBaps 2019 r. Ne 171-3 u. 9 ct. 80 YK uznoxeHna B HOBOI pegakiuy,
COIIACHO KOTOPOW MpPH OCYKJIEHUHU JIMILA, 32 KOTOPHIM ObLI YCTAaHOBJIEH IPEBEHTHUBHBIN
HA/30p, K HAKa3aHUIO B BUJE OrpaHUYeHUs cBOOOJbI, apecta uiu HampasieHuu ero B JITII
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IPEBEHTUBHBIN HA/A30p NPUOCTAHABIIMBAETCSA CO JIHA Hayajla CpoKa OTOBIBAHUS ITHM JIULIOM
HakazaHus uiu ero HaxoxxaeHus B JITII u cuuraercs BO3OOHOBIEHHBIM CO JTHS OKOHYAHUS
Cpoka OTOBbIBaHMSI Ha3HAUEHHOIO €My Haka3aHusi win ero HaxoxaeHus B JITII
cootBeTrcTBeHHO. Mckmouensl 4. 10 cr. 80 VK, cr. 199 u 199-1 VUK, 4u. 4 u 5 cr. 402-1
VIIK, BHeceHbl KOppeKTHpoBKH B cT. 402-2 VIIK [6].

[Tonaraem, uTo MOAOOHBIM MOAXOJ SBJISETCS ONPABIAHHBIM M HU B KOEW Mepe He
CHU3UT CTEIEHb CyJeOHOro KOHTpOJs. [IpaBMIBHOCTH MCUYUCIIEHHS CPOKa MPEBEHTUBHOTO
Haj30pa OylIeT HpOBEpPATHCS CYJOM IPH Pa3pelIeHHd BONPOCOB O €ro MNpPOJJICHHUU U
NpeKpalleHN. YCTpaHEHHE CIIOKHOW, He YpPeryJHMpOBaHHOW HaAJeKaluuM oOpa3oM
cyneOHOU mpoueaypsl OyaeT crnocoOCTBOBaTh ONTUMHU3ALMU PabOThl OPraHOB BHYTPEHHUX
JIeJ1, IPOKYPOPOB U CY/IOB.

BaxxupiM Bompocom siBIsieTCsl oOecrneueHue MPaBUIBHOTO M €IWHOOOPa3HOro
IPUMEHEHHUS JaHHBIX HOBEJUI IIPAaBOBOI'0 PETYJIUPOBAHUS.

[Ipn ompeneneHur cpoka MPUOCTAHOBJIEHHS MPEBEHTHUBHOIO HAI30pa HEOOXOAMMO
YUUTBIBAaTh HE TOJBKO OMpE/EICHNE Hayasla OTOBIBAHMS apecTa MM OrpaHHYeHHs] CBOOOBI,
HO W yCTaHOBJICHHbIC 44. 2—4 cT. 46, 4. 4 cr. 58 YUK mnpaBuna 3aueta B CpOK HaKa3aHHs
BpPEMEHHU HaXOXKJCHHS OCYXKACHHOTO B YCIOBUAX HECBOOOBI (O] CTpaXkel B MOPSIIKE MEPHI
MpPEeCceYeHUs] UM IOJ KOHBOEM IPH CJIEIOBAaHUM K MECTy OTOBIBaHMSI HaKa3aHHs), a TaKkKe
BPEMEHHU CaMOCTOSATEIBHOTO CIIEJOBAaHHUS OCYXKICHHOTO K OTPAaHUYCHHIO CBOOOIBI B
HCIIPABUTEIHLHOE YUPEKIEHUE OTKPHITOTO THIIA.

[lo HamieMy MHEHUIO, Pa3bsICHEHUS O MOPSAJIKE ONPENEIEHHS CPOKA TPUOCTAHOBIICHUS
MPEBEHTUBHOIO HAJ30pa JOJDKHBI HAMTH CBOE OTpakeHHWEe B MocTaHoBieHuM I[lnenyma
BepxoBaoro Cyna PecmyOmuku bemapych ot 21 pmekabps 2017 1. Ne 14 «O mpakrtuke
MPUMEHEHHUs CyJIaMU 3aKOHO/IaTeIbCTBA O IIPEBEHTUBHOM HAJ[30PEY.

Eme oIHMM CyIIECTBEHHBIM acleKTOM SBISIETCS 0O0eCledYeHHe CHCTEMHOCTH U
HENPEPHIBHOCTH  JIEUCTBUH  CYOBEKTOB  YIOJOBHO-UCHOJHUTENBHOM  CHCTEMBI IO
OCYIIECTBIJICHUIO KOHTPOJIS 3a MOJAHAI30PHBIMHU.

B 370i1 cBsi3M npeacTaBiseTcs, 4TO IpU OCBOOOXKICHUH MOIHA30PHOTO U3 apECTHOTO
JIOMa, MCIIPaBUTENIBHOTO yupexaeHus oTkpeitoro tuma, JITII agMuHucTpanmst yka3aHHBIX
yupexaeHuil o0s3aHa yBEJOMHUTb TaKOE€ JIMIIO O BO30OHOBIIEHHWU MPEBEHTHBHOI'O HAI30pa,
BBIJIaTh TPEANUCAaHHE O TPHOBITHM B YCTAHOBICHHBIM CPOK K MECTy J>KUTEIbCTBA H
MOCTAaHOBKE HA YYeT, MpeayNpeAuTb 00 OTBETCTBEHHOCTH 3a HECOOIOJIEHHE YKa3aHHOM
o0si3anHOCTH. JINIlo, OTOBIBIIIEE HAKA3aHUE B BUJE OTPAaHUYCHHUsI CBOOOJBI O€3 HAIpaBICHUS
B UCIIPABUTEIBFHOE YUYPEKACHHE OTKPBITOTO THUMA, JODKHO OBITh yBEAOMJIEHO O
BO300HOBJIEHMH [TPEBEHTUBHOI'O HAJ30pa OPraHOM BHYTPEHHUX JI€J IO MECTY KUTEJIbCTBA.

DTOT MEXaHU3M KOHTPOJS 3a IMOAHAI30PHBIMH HEOOXOJUMO periaMeHTHpPOBaTh B
WNHerpykuun o0 opraHuzanuu paOOThl OPraHOB BHYTPEHHMX JEJ MO OCYIIECTBICHUIO
MPEBEHTUBHOTO HAJ30pa, YTBEPKACHHON MprKa3oM MuHHCTpa BHyTpeHHUX nei PecnyOnuku
Benapycsk ot 21 centsops 2011 1. Ne 313.

[loxBoas WTOr CKazaHHOMY, IOJaraeéM, YTO HOBEJIbI MPABOBOTO PETYJIWPOBAHUS
NPEBEHTHUBHOTO HA/A30pa, MpeaycMOTpeHHble 3akoHoM oT 9 suBaps 2019 r. Ne 171-3,
ABIIIOTCA PAllMOHAIBHBIMM W OyAyT CIOCOOCTBOBATH MOBBIIIEHUIO 3((HEKTUBHOCTH
(YHKIMOHUPOBAHMUSI 3TOTO HMHCTUTYTa NpPU YCIOBUM HUX HaIJeXallel MpaKTUYecKon
pean3aluu.
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H. C. HIIIEHKO, P. B. TATAH
Bbenapycs, 'omens, ['omensckuii punuan MexaynapoaHoro yausepcutera «MUTCO»

K BOITPOCY O KOHTPABAHJIE B PAMKAX EBPA3ZHUIICKOI'O
IKOHOMHUYECKOI'O COIO3A U COIO3HOI'O T'OCYIJAPCTBA
BEJAPYCH 1 POCCHUHN

KonTpabanaa — 3T0 npecTyIuieHHe, KOTOpO€e 3aTparuBacT 3KOHOMUYECKHE UHTEPECHI
Pecniy6nuku benapych. Bo3HHKHOBEHHE S5KOHOMUYECKHX CBS3EH C IPYTMMHU CTpaHaMH CTajo
TOJIYKOM J1JI1 BOSHUKHOBEHHS TAKOT'O HEraTUBHOI'O ABJIEHUS, KaK KOHTpabaH 1a, 4YTO HE MOIJIO
He BbI3BaTh y PecnyOnuku bemapych, a Takke M y JApyrMX rocyAapcTB HEOOXOAMMOCTH
JlaBaTh OTHOp KOHTpaOaHJEe KaK YroJOBHO-TIpaBOBOMY sBieHHI0. [Ipu ocyuiecTBieHun
BHEIIIHEAKOHOMMYECKON JIEATENIbHOCTH CYyOBEKThl — Kak TIpaX<JaHe, TaK U IOpUANYECKHE
JauIa — JOJDKHBI YETKO BBINOJHATH BCE 3aKOHHbIE TpeboBanust PecnyOnuku benapyce,
TaK KaK OTKJIOHEHHUE OT 3TUX HOPM MOXET HAHECTU CEPbE3HBIM BpEJ YKOHOMHUKE HAIIETO
rocyaapcTBa.

Pecry6nuka benapych SIBIISICTCS CTPaHOM — yYaCTHULIECH EBpasuiickoro
sKOHOMHUYECKOTo coro3a (nanee — EADC). B cBs3u ¢ GonbmmuMu 00beMaMu TIepeMeniaeMbIxX
TOBapOB yepe3 TaMOokeHHYo rpanully EADC skoHOMMKa HaIlero rocyJapcTBa crana Oosee
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yS3BMMa, TaK Kak YMCIO 3aperuCTPUPOBAHHBIX (AKTOB KOHTpaOaHIbl TaMOXEHHBIMU
opranamu PecnyOonuku benapych pacter. Ilo maHHBIM TaMOXEHHBIX OpraHoB PecmyOnuku
benapych, B 2018 r. «B030yx)aeHO 22 YroJIOBHBIX jiena Mo (paktaM KOHTpaOaHIIbI TOBapoOB,
OTpaHMYEHHBIX WU 3allPEIEHHBIX K NEPEMEIEHUIO Yepe3 TaMokeHHY1o rpanuny EADC, uro
Ha 30 % npesbrmaet nokazatenb 2017 1. (17 yronoBHBIX aem).

Ha 30 % B03poC/io KOJIMYECTBO YIOJOBHBIX J€J], BO30YXIEHHBIX TaMOXXEHHBIMU
opraHamMu 1o ¢akraM HE3aKOHHOI'O MEepEeMELICHMs Yepe3 TaMOXKEHHYIO I'PaHUIy HaJIUYHBIX
JICHEeXKHBIX CPEICTB B KpynmHOM pa3mepe. B 2018 r. Obu1o Bo30ykaeHO 12 yroJoBHBIX A€l MO0
JTAHHOW KaTeropuu NMpecTyIeHuin [1].

3akoHom PecnyOmuku benmapych «O BHECeHMM W3MEHEHMA | JIONIOJTHCHHH B
HEKOTOpbIe KoJeKchl PecmyOmuku benapycs» ot 05.01.2016 Ne 356-3 [2] Obutn BHECEHBI
KOpEHHbIE U3MEHEHUS, Kacarolecs yrojJOBHON OTBETCTBEHHOCTH 32 KOHTpabaHy.

Omnpenenenne KpynHoro pasmepa cornacHo Ilpumeuanuto 2 x cT. 228 YrojaoBHOro
kozaekca Pecriybnuku benapyces (nanee — YK Pecniybnuku benapycs) He maentuyHo. Eciau
KPYIIHBIM pa3MepoM JJIsi TOBapoOB, 3alpelieHHbIX WJIM OrPAHHYEHHBIX K TaKOMY
MEPEeMEIIECHUI0, TPU OTCYTCTBUM MPU3HAKOB MPECTYIUICHUH, MPeyCMOTPEHHBIX cT. 328-1 u
333-1 YK Pecniy6nuku benapych, mpru3HaeTCs CTOMMOCTD IMIEPEMEIIAeMbIX OJHUM JTUIIOM KU
TPYNIION JIMI[ TOBAapOB, MPEBBINIAIONIAS B JBE ThICAYM W Oojee pa3 pazmep 0azoBoi
BEJIMYMHBI, YCTAHOBJICHHBI Ha JIeHb coBeplueHus npecrymuieHus (¢ 1 suBaps 2019 r. —
51 000 Gemopycckux pyOJiei), To Mpu MepeMenIeHIH Yepe3 TaMoXeHHyto rpanuity EADC B
KPYIIHOM pa3Mepe HaJIMYHBIX JEHEKHBIX CPEACTB WIN JEHEKHBIX MHCTPYMEHTOB IIPU3HAETCS
CyMMa IepeMEIIaeMbIX HAIUYHBIX JEHEXKHBIX CPEICTB U (WIM) CTOMMOCTH IepeMellaeMbIX
JNEHEXKHbIX HHCTPYMEHTOB, TMpEBBIIAIONIAs JABYKPAaTHBIA pa3Mep CyYMMBbI HaJUYHBIX
JIEHE)KHBIX CpPEACTB U (WJIM) CTOMMOCTH JOPOXKHBIX YEKOB, Pa3peUICHHbIX TaMOXEHHBIM
koznekcoM EADC (nanee — TK EADC) x nepemenieHno 6€3 TaMOXEHHOTO JICKIapUPOBAHUS B
MMCbMEHHOU opMe (cyMMmy, SkBuBajeHTHYIO 10 Thicsuam gosutapoB CIIA mo Kypcy BairoT,
JEHCTBYIOIIEMY Ha JIEHb I0Ja4d TAMOYKEHHOMY OpraHy IaCCaXXUPCKOM TaMOKEHHON
nexmapanun) [3-5].

B cBsi3u ¢ TeM 4TO 3ampeThl M OrpaHUYCHHS YCTAHABIMBAIOTCS OOJBIIMM KOJIWYe-
CTBOM HOPMATHBHBIX IIPaBOBBIX aKTOB, KOTOpbIE B CBOIO O4Yepelb paA3IUYHBIMHU 110
opuauyeckoi cuie, kak Ha ypoBHe EADC, Tak W Ha YypOBHE HaIlMOHAJIHHOTO
3aKOHOJATENbCTBA, TO ILIEJIECOO0Pa3HO MOPYYEHHE OTICNIBHBIM COTPYJHHKAM TaMO>KEHHBIX
OpraHOB BECTM MOHUTOPUHI 3aKOHOJATENbCTBAa B JAaHHOM cdepe. DTO MO3BOJIUT JIETKO
OpUEHTHPOBATHCS B 3aKOHOJATENLCTBE M IO3BOJIMT YYAaCTHUKAM BHEIIHEIKOHOMMYECKOMN
NeSITeIbHOCTH NMPEIOTBPATUTh BO3MOXKHOE COBEPIICHHE OMIMOOK MpH MEPEMEIIEHUN TOBAPOB
OTPaHUYEHHBIX WM 3alPEIICHHBIX Yepe3 TaMOKeHHY0 rpaHuity EADC.

HaubGonee octpblM, Ha Haml B3IV, SBISETCS BOMNPOC OIpPENEICHHS KpPYIHOIrO
pa3Mmepa mepeMenaeMbIX TOBApOB, TaK KaK MMEHHO OH pa3rpaHM4YMBaeT MPaBOHAPYIICHHS
MEXTy aJIMUHUCTPATUBHBIM U YTOJOBHBIM.

CuutaeM HEOOXOAMMBIM 3aKOHOJATENbHO pa3rpaHUYUTh WU YCTAHOBUTH EIUHBIN
KPYNHBIA pa3Mep A NEpeMElIaeMbIX TOBAapoB JUIsl BceX cTpaH — ydactHul, EADC,
TaK KaKk O4eHb OOJBIIHE PACXOXKIEHUS B cyMMe ero ompenenenus. B PecryOnuke ApMenun
KpynHbIM pasmepoMm sBisietcss 485 000 Genopycckux pyoserd, B Pecnybnuke Kazaxcrtan
142 599,375 Genopycckux pyoinei, B Keipreickoit PecmyOmmke 1 623,32392 Genmopycckux
pyOuneit, B Poccuiickoit @eneparmu 32 898 benopycckux pyoneii, a B Pecriyomuke benapycs —
51 000 6enopycckux pyosieii (Tadbiuiia).
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Tabnuna — Kputepuu onpeneneHus: KpymnHoro pazMepa B crpaHax — yyactHunax EADC

Omnpenenenue Croumocts, Pacyer kpymHoro Pacuet B Genopyc-
KpPYITHOTO pa3Mepa CHMHHUILET PaMEpPa HIEPEME o pyEIsIX IO
py P P W3MCHCHUS aeMOro ToBapa Py
nepeMeniaeMbIx B HALHO- Konnuectso 5 Hamonasioi | *YPY Hanmonans-
T i sanore| P sy |06 P
rocyaapcTBa — CTBa — yYaCTHHKA
EADC yuactHika EADC EADC Ha 01.02.2019 [6]
ot s
P apMmsiHCKHX apa- | 2000 [8] 110 000 000 485 001
(MUHUMAaJTEHAS woB (AMD) [7]
3apaboTHas TJ1aTa)
Pecnybnmka 25,5
benapycek (0azoBast | Gesnopycckux
BeumHa) py6icii (BYN) 2000 [3] 51 000 51 000
[4]
Pecnybnmka
Ka3aXCTaHV 2 525 tenre
(MecsTuHBII (KZT) [9] 10 000 [10] 25 250 000 142 599,375
pacyeTHbIN
1oKa3aTeb)
KsIprei3ckas
PecrybOnmka 100 comoB
(pacueTHbI (KGS) [11] 5000 [12] 500 000 1623,32392
1oKa3aTeb)
Poccwuiickas 1 000 000
denepauus POCCUHCKHUX
(poceniickue py6reii (RUB) 1 000 000 [13] 1 000 000 32 898
py0m) [13]

Tak, crouMOoCTh TIepeMeIaeMbix ToBapoB B Pecriyoninke Apmenuu 6ombiie B 3,4 pasa,
yeM B Pecnybmuke Kazaxcran. Ecnu cpaBHuth PecnyOmuky Apmenuto u PecnyOmuky
Kazaxcran ¢ PecnyOnukoii benapych, To MOXHO OTMETHTh, 4TO B PecmyOnuke Kazaxcran
CTOMMOCTH TTepEMEIIaeMbIX TOBApOB MPUMEPHO B 2,8 pa3a, a B ApMeHun B 9,5 paza Oodblie,
yeMm B PecniyOninke Benapyce.

[Ipu 3TOM HEManoOBaXHBIM SIBJIAETCS TO, YTO CTOMMOCTH IEPEMEIIAEMbIX TOBAapOB B
Ksipreisckoit Pecriybnuke npumepno B 20,3 pasza mesblie, yeM B Poccuiickoii @eneparuu.
Ecmu cpaBauth Poccuiickyro ®Penepanuro u Keipreizckyio PecrnyOnuky ¢ PecmyGmukoit
benapych, To MOXHO OoTMeTUTh, 4TO B PecnyOnuke benapych CTOMMOCTBH INepeMelaeMbIX
ToBapoB B P® Gombiie mpumepHo B 1,5 pa3za, a B Kelpreizckoit Pecriyonuke B 31,4 pasa.

HccnenoBanue yrojaoBHOM OTBETCTBEHHOCTH 3a KOHTpaOaH/ly HAaJUYHBIX JCHEKHBIX
CpPEACTB WM JEHEKHbIX HHCTpyMeHTOB B Coro3Hom rocynapctBe bemapycu u Poccum
nokaszano, uro B PecmybOnuke bemapych Buabl HakazaHHs cypoBee, yeM B Poccuiickoit
denepanuu.

Keipreickas PecmyOnmka — 3TO cTpaHa ¢ caMbIMH JKECTKUMU HOPMaMH TIpU
MEepEMEIICHUM TOBAapOB B KPYIHOM pa3Mepe, 4YeM HHble cTpaHbl, Bxondmme B EADC,
a PecriyOnnka Apmenusi, HaoOOpOT, CTpaHa, MO3BOJIAIONIAS KOHTpaOaHIUCTaM YXOIHUTb
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OT yTOJIOBHOM OTBEeTCTBEHHOCTU. Ha OCHOBaHMM MPON3BEIEHHBIX PACYETOB MOKHO OTMETHUTD,
yto B PecmyOnuke ApMEHHH CTOMMOCTH TEpEMEIIaeMbIX TOBAapOB OOJbIlIEe MPUMEPHO
B 298,8 pasa, yem B Knipreizckoii PecryOmmke.

[IpencraBnsieTcs, 4TO 1eNECOOOPa3HO OMpPENETUTh KPYMHBINA pa3Mep MyTeM BHECEHUs
u3MeHenuit u nononaHeHuit B TK EADC, kak, k npuMepy, yCTaHOBJIEH pa3Mep MepeMeleHus
HaJIMYHBIX JICHEXKHBIX CPEACTB U JEHEKHBIX HHCTPYMEHTOB.

[Ipn netanbHOM WM3y4EHMM YTOJIOBHOTO 3aKOHOJATEIbCTBAa CTpaH — ydacTHULl EADC
ObUIM BBISBIICHBI IPOTUBOPEUUS. B HOPMaX YIOJOBHBIX 3aKOHOB, Kacarolluxcs KOHTpaOaH/IbI,
YTO HETaTUBHO CKa3bIBaeTCs Ha (POPMHUPOBAHUU €IUHOOOPA3HOTO IMOJAXOJA B ONpPECIICHUH
MPOTUBOMPABHOCTH 3TOTO MPABOHAPYIIECHUS, OTCYTCTBUE €IMHOTO MOAXO0/a B ONpEAeSICHUU
CH0cOo0O0B KOHTPAOaHIbI, a TAKXKE MECTAa X HE3aKOHHOTO IEPEMEIICHHUS.

[IpencraBnsiercs, 4To B 00JaCTH MPOTUBOJCHCTBUS KOHTpabaHie B CTpaHaX — y4yacT-
aunax EADC HeoOxoauma yHH(UKALUs yroJOBHO-TIPABOBBIX HOpM. Paznuuus B yroioBHO-
MPaBOBBIX HOpMax B cTpaHax — ydacTHUax EADC — 3T0 HEBO3MOXXHOCTH BBIPAOOTKHU
€/IMHBIX TOAXO0/0B IS OTIPEIEICHUS] KOHTPAa0aH bl KaK yTOJIOBHO-TIPABOBOT'O SIBIICHUSL.

g sddexTuBHOrO MPOTUBOACHCTBUSI KOHTpabaHIe HEOOXOAMMO NMPHUHATH €IUHBIN
JOKYMEHT, B KOTOPOM HAIJIO OBl OTpa’keHUE eIMHOE ONpe/IeiICHNEe TePMUHA «KOHTpabaHaay,
aTakkKe OINpEAeNieH0O MECTO €€ COBEpIICHHUs, CIHUCOK MPEeAMETOB KOHTpaOaHIbI,
OTPaHUYCHHBIX M U3BATBHIX M3 oOopoTa. IIpu 3TOM enuHBI JOKYMEHT MOXKET OBbITh KaK B
dbopMme npoTokona, Tak U B hopme npuioxkeHus k goroopy EADC, a BO3MOXKHO U U3JIaHUE
MHOTO TOKYMEHTa cTpaHaMu — yyactHuamu EADC.

KpynHslit pa3smep NOEHEKHBIX CpelcTB U (WJIM) JCHEKHBIX HHCTPYMEHTOB YETKO
yctanoBieH B TK EADC [5], HO B Xoae u3y4eHUsI OTBETCTBEHHOCTH 3a TaKOW BHU]
KOHTpabaHAbl ObUIM BBISBICHBI 3HAYMTENbHBIE PACXOXJACHHUS B BUJAX HaKa3zaHUs, 4TO, Ha
Hall B3IJIAJl, CYMTAETCS HENPABWIbHBIM. BBIXOJI BHJIUTCS B YCTaHOBJIEHUHM €IMHBIX BHJIOB
HaKa3aHMs 32 COBEPIIEHUE TAaKOTO MPECTYIUIEHUSI C pa3rpaHUYeHHEM OTBETCTBEHHOCTU INPHU
HAJIMYUU KBATH(PHUIUPYIOIINX TPU3HAKOB.

CuuTaeM, 4TO TOJBKO COTJIACOBaHHBIE JEUCTBUSA TOCYIapCTB — ydacTHUKOB EADC
MOTyT cTaTh 3((}eKTUBHBIMH MepamMu B 0OopbOe ¢ KOHTpabaHNOW, O00OBEKTaMU KOTOPOU
ABIISIETCS IKOHOMUYECKasi 0€30MacHOCTb TOCYAapCTB, a TAKXKE )KU3Hb U 3/I0pPOBbE HACEJICHUS.

OueBUIHO, YTO 3aKpeIUIEHHE EIUHBIX HOPM O KOHTpaOaHJe B YTOJOBHBIX 3aKOHAX
rocyaapcTtB — yyacTHUKOB EADC, ycTaHOBIEHHE €AMHBIX [OAXOJ0B B OMNPEICICHUN
KBAJTM(HUIMPYIOUINX TPU3HAKOB, €JMHBIX BHJOB HaKa3aHWH Ui paccMaTpUBaeMOro
NPECTYIUIGHUST U €IWHBIX MepeuHeld TOBapoOB C YKa3aHHEM TOBAapOB, OTPAHUYEHHBIX U
3alpelieHHbIX K nepemenienuto B pamkax EADC, a Takxke yCTaHOBJIEHHE €IMHOTO KPYITHOIO
pa3Mepa TOBAapOB, 3alpelIeHHbIX WJIM OrPAaHUYEHHBIX K TMEPEeMENIEHUI0 s BceX
rocygapctB — yudacTHUKOB EADC, MOXeT cTarh CIENYIONIMM IIIaroM B HUCKOPEHEHUU
KOHTpabaH/Ibl KaK yTOJIOBHO-TIPABOBOTO SIBJICHUSI.
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E. 1. KKIMMOBA
benapyck, Munck, ¢punman Poccuiickoro rocy1apcTBEHHOTO COLMAIBHOIO YHUBEPCUTETA

HEKOTOPBIE OCOGEHHOCTHU ®OPMUPOBAHUS YACTHOM
METOAUKHU PACCJIIEJOBAHUSA

Jlormueckast CTpyKTypa paccieloBaHUSl IPECTYIJICHUMM KaK CUCTEMHasl yrOJIOBHO-
npoleccyagbHas JesTEIbHOCTh OPTaHOB YIOJOBHOIO MPECIEAOBAaHUS BKIKOYAET CIEAYOIINE
KOMIIOHEHTBI: CYOBEKT, OOBEKT, NpeAMET, (OPMBI, CPEACTBA, METOIbl U PE3YJIbTATHI,
OLICHUBAaE€MbIE B COOTBETCTBUM C LEJSIMU M 3aJa4aMH YTOJIOBHOTO IIpolecca. YTOJIOBHO-
IPOLECCYaTIbHBIA 3aKOH HE ONPENENIAeT METOJUKY paccileOBaHMsl; TAKTUKY HOJITOTOBKU U
IIPOBE/ICHUS CJIEACTBEHHBIX, MHBIX NPOLECCYyalbHbIX IEHCTBUWA; MOJATOTOBKU W IPUHATHS
TaKTUYECKUX,  MPOLECCYalbHBIX W  OPraHUW3allMOHHO-YNPABICHUECKUX  PEIICHHU;
oOHapy>XeHHs, HUCCIEJOBAaHUS M HCIOJb30BAaHUS CIEAOB MPECTYIJICHUS, MOIyUYEHHBIX
¢dakTHuecKkux NaHHBIX. B cOOTBETCTBUU ¢ 3aKOHAMH (OPMATLHON U TUATIEKTUYECKOH JIOTUKU
NpUKIagHAs 3HAYMMOCTh HAYYHBIX HCCJIEIOBAaHUI B OOJACTH METOAMKHU PaCCIeIOBaHUS
OPECTYIUICHUH W KPUMHHAJIMCTUYECKOH TAKTHKH OOYCJIOBIMBAETCS COOTBETCTBUEM UX
(GYHKIIMOHAIBHOW HANpaBICHHOCTH, COACPKAHUIO U CTPYKTYpE MPHUKIAAHBIX (YroJOBHO-
IPOLIECCYaIbHBIX) 3aJ1a4 YTOJIOBHOI'O IPECIIEIOBAHUS, B YACTHOCTU MOPSAKY, NPUHIUIIAM
W 33JlayaM yroJIOBHOTO IIpolecca B LEJIOM. JleTepMHMHUPOBAHHOCTh 3a7a4 METOJUKHU
pacciieioBaHMs IPUHLMIIAMUA U 33Ja4aMy YIOJOBHOI'O IpoLEcca B TOW WJIM MHOM CTEIEHM
oTMmeuaeTcs panom uccienosareneil. M. A. IlomoB mumier, 4to mpu pa3pabOTKe METOAUKHU
paccnenoBanus s obecnieueHus: 3()PEKTUBHOCTH JOKa3bIBAaHHUSI HEOOXOIMMO OIPENEINUTh
npoleccyanbHble OCOOEHHOCTH TIPOBEPKU U OGOpPMICHHS JIOKA3aTeIbCTB, KOTOPbHIE
YUUTBIBAIOTCSl TIPH PACCIEOBAHUM, M CIIOCOOBI aHalM3a, COMOCTABICHUS COOBITHH JUIS
YCTAHOBJICHUSI UCTUHBI IO yroJioBHOMY Jieny [1, ¢. 34]. [IpakTuyecku Bce aBTOPBHI Ha3bIBAIOT
YTOJIOBHBIH MPOIECC KaK 00s3aTeIbHbII KOMIOHEHT HayYHOH 0a3bl KpUMUHATUCTHUKH.

[To oOmienpuHATOMY MHEHHIO, IEPBBIM Pa3eioM METOJUKHU paccle0BaHuUs SIBISETCS
KPUMUHAJIMCTUYECKAs] XapaKTePUCTHKA MPECTyIUIeHUs. BOIbIIMHCTBO aBTOPOB B CTPYKTYPY
KPUMHUHAIUCTUYECKUX XapaKTePUCTHUK MPECTYIUIEHWH BKIIOYAIOT CHOCOOBI MOJITOTOBKH,
COBEPILEHUS U COKPBITUS MPECTYIUICHHS; CICICTBEHHbIE CUTYAIlMH UCXOs M3 HH(OpMaTHB-
HOCTH HUCXOJIHBIX JaHHBIX; TUIWYHbIE MaTE€pUaIbHbIE U HACAJBbHBIEC CIEAbl MPECTYIUICHUS,
MECTO M YCJIOBHUA MX OOHApy’>KEHHs; ICHUXOJOTMYECKYI0 M COLHUAIbHYIO XapaKTEPUCTUKY
CyOBEKTOB TMpPECTYIJICHUS; OOCTAaHOBKY €ro COBEpIICHUS (BpeMsi, MECTO, COLMaIbHO-
OSKOHOMHYECKYIO cdepy U Jpyrue oOcrostenabctBa). [lpy 3TOM OTMEYarOT, YTO
KPUMHUHAIMCTUYECKAsT XapaKTepUCTHKA IMPeACTaBIseT co00il HayuyHyr0 aOCTpakIHMIiO C TOM
WIM WHOM CTeneHbl0 MH(POPMAaTUBHOCTH, IpEIHA3HAYEHHE KOTOpOH — JaTh OOBEKTHBHOE
MPEJICTaBICHUE O MPECTYIJICHHUH, KOTOPOE MOXKET ObITh OTHECEHO MO CBOEMY COACPKAHHIO
K OOCTOSITENILCTBAM TIpeIMeTa JIOKa3bIBaHUS; TPEIOCTABISIONIYI0 CYOBEKTY YTrOJOBHOTO
IpecieoBaHusl BCIIOMOTATEeNbHYI0 HMH(DOpPMAIMIO PEKOMEHAATEeTFHOTO XapakTtepa s
ONTUMAIBHOM OpraHu3aiuu pacciefoBanusi [2, c. 144]. Crnopsl 0 NMPUKIATHOM 3HAYCHUHU
KPUMHHAJIUCTUYECKON XapaKTEPUCTUKU MPECTYIUIEHUHA BEIyTCS A0 HACTOSIIIETO BPEMEHHU.
CnpaBemniuBbiM ~ Buautca  MHeHue  P. C. benkuna, 4YTO — «KpUMHHAJIMCTUYECKas
XapaKTEePUCTUKA KaK €IMHbIA KOMILIEKC UMEET MPAaKTUYECKOE 3HAUCHHE JIUIb B TEX CIydasX,
KOI'Jla YCTAaHOBJICHBl KOPPEJIALIMOHHBIE CBSA3M M 3aBUCHUMOCTH MEXIy €€ 3JIEMEHTaMH,
HOCSIIINE 3aKOHOMEPHBIN XapaKkTep U BbIPAKEHHbBIE B KOJMYECTBEHHBIX MOKa3aTensX. /JJaHHbie
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00 3THUX 3aBUCHUMOCTSIX MOTYT CIY>KUTh OCHOBAHMEM MJIi MOCTPOEHUS TUIINYHBIX BEpPCUU
10 KOHKPETHBIM fenamy» [3, c. 737].

[IpoGnema BbIBIEHUS JETEPMUHUPOBAHHBIX CBA3€H M 3aBUCUMOCTEH MEXKIY
CTPYKTYPHBIMH JIEMEHTaMU KPUMHUHAIMCTHYECKON XapaKTEPUCTUKHU KaK LIEJIOCTHOM MOJAEIN
U ee caMOil C JIpyrMMH KOMIIOHEHTaMH METOJMKH PpacClIeJOBaHMs CBsi3aHA C HETOJIHBIM
YSICHEHUEM CUCTEMBbI 3a/1a4 U TOoKa3arenel, HeOOXOJUMbIX JJIsi ONPECIICHUs] €€ CTPYKTYpBI,
MH(GOPMATUBHOTO HAIOJIHEHHs] M CUCTEMAaTU3allii, ¢ UTHOPUPOBAHUEM IpU (POPMHUPOBAHUHU
METOAMKH PaccieloOBaHusl B CUCTEME 0a30BbIX IMPUOPUTETOB TAKOTO KPUTEPHs, KaK CUCTEMa
Henel M 3a1ad yrojoBHOro mpouecca. Xots eme B 70-x rr. mpomoro Beka A. B. [lynos
oOpaiaq BHUMaHME Ha TO, YTO OJHUM M3 OCHOBHBIX TpPEOOBaHMH IO YCTaHOBJIECHUIO
IIPABOBBIX OCHOB METOJMKHU PACCIIEIOBAHUS SIBJIIETCS 00ECIEUYEHNE MOJIHOIO COOTBETCTBUS
METOAMYECKHX PEKOMEHJAUUN TpeOOBaHUSAM YIOJIOBHOIO M YIOJOBHO-IIPOLECCYabHOIO
3aKk0HOB [4, c.241]. KpumuHanuctuyeckass XapakTepUCTHKa B HPHUKIATHOM 3HA4YEHUU
IIpeJHa3HayeHa U1 MCIOJIb30BaHUS Ha IEPBOHAYAIBHOM 3Talle PacCiIeNOBaHUs U IOATOMY
(YHKIMOHAJIBHO JIOJDKHA COOTBETCTBOBATH IE€PBOOYEPETHBIM IMPUKIAAHBIM  YTOJIOBHO-
npoleccyanbHbIM 3a7adaM. Peanmuzanust (QyHKIMM YrojJOBHOTO IIpECIEOBaHMS Ha 3TOM
JTale MPEANOoNaraeT NPUHATHE YTOJIOBHO-IIPOLECCYANbHBIX, ONIEPAaTUBHO-PO3BICKHBIX U MHBIX
Mep Uil OOHapy)XeHUs NPECTYIUIEHUS; BBISBIEHUS JIML, €ro COBEpUIMBIIUX, U UX
3aJepKaHN; BO30YKIECHHS yTOJIOBHOTO JIea.

JlaHHble LENIM PEan3yIOTCA IMOCPEACTBOM IIOJIIYy4YEHHsS B YCTAaHOBJIECHHOM 3aKOHOM
HOPSIIKE OTHOCHMBIX, JOMYCTUMBIX U JOCTATOYHBIX (PaKTHUECKUX MaHHbIX. OIHAKO KaXI0e
U3 00CTOATENbCTB, COCTABIIIONUX MIPEIMET J0Ka3bIBaHUSA, B TOM UYUCIIE€ BUHOBHOCTb OOBU-
HSIEMOT'0, MOYKET OBITh YCTAaHOBJIEHO TOJBKO JIMILIb Ha OCHOBE JOCTOBEPHBIX /10Ka3aTEJbCTB
(4.2 cr. 18 VYromoBHo-nponieccyanbHoro koxaekca (mamee — VYIIK). JlokaszarenbcTBa
IPU3HAIOTCS JIOCTOBEPHBIMM, €CJIM OHU IPOBEPEHBI B YCTAaHOBJIEHHOM nopsake. IIpoBepka
JIOKa3aTeNNbCTB COCTOMT B HX QHAJINM3E, COINOCTABICHUM C JPYTMMH JOKa3aTebCTBAMH,
MMEIOLIUMUCS B MaTepuaiax U yroJOBHOM JIeJ€, a TAKK€ B YCTAHOBJIECHUM MX MCTOYHUKOB,
IOJ[yYEHUN JPYTMX — HOBBIX JIOKa3aTEJIbCTB, IMOATBEPKAAOIIMX WU OINPOBEPIaAIOIINX
npoBepsieMoe JoKazaTenscTBO (4. 2 cr. 104 VIIK). M3 OykBanbHOro cmbIcia TpeOOBaHHN
3aKOHOZATENS CIEAYET BBIBOJ, YTO 3aKOHOM IPELYyCMOTPEHBI CIIEHUAIbHBIE COBOKYITHOCTU
JIOKa3aTeNbCTB, IOJYYEHHbIX W3 CAMOCTOSITEIBHBIX MCTOYHUKOB, IOCPEACTBOM KOTOPBIX
YCTaHABJIMBAETCS KaXJ0€ OTAEIbHOE OOCTOSATENBCTBO, MOJUIEXKAlee JJAO0KA3bIBAHUIO H
UMEIOLIee 3HAUYEHUE I IPaBWIBHOTO pa3pelIeHUs] YrojoBHOro jena. Tak, mokasaHUs
OOBHHSIEMOIO O COBEPLICHMM WM IMPECTYIUICHUS BHE 3aBHUCHUMOCTH OT MX IOJHOTBHI U
JeTaqu3aluy, He TOATBEPKICHHBIE B XOJ€ TMPOBEPKH (HAKTUUECKHMMHU JIAaHHBIMH,
HOJYYEHHbIMU W3 JIPYTMX HCTOYHUKOB, HE OYyIyT HpU3HAHBI JOCTOBEPHBIMH M HE CMOTYT
CIIy’KUTb OCHOBaHHEM JIJIsl IPU3HAHMSI €70 BUHOBHBIM. DaKTHUECKHE TaHHBIE, COJIEPIKALUECS
B OJIHOM HUCTOYHMKE, HAIPUMED B MPOTOKOJIE OCMOTPA MECTA MPOUCIIECTBUS WIN MTOKA3aHUAX
CBUJETENS, MOTYT COJAEpKaTh JIOKAa3aTE€IbCTBEHHYIO HMHQPOPMALMI0O O HECKOJIbKUX
HOJUIeKAIMX YCTAaHOBJICHUIO OOCTOATENbCTBaX. B Takom cilyyae OHH JOJDKHBI OBITh
npoBepeHsl B 0003HAUEHHOM TMOPSIKE OTIEIBHO MO KaXKIOMY U3 YCTaHABIMBAEMBIX
0OCTOSATENILCTB U MOTYT OBITh IIPU3HAHBI JOCTOBEPHBIMH KaK B 11€JI0M, TaK U YaCTHYHO.

Bonpocel ¢popmupoBaHusi 1 00€CIIEYEHHUs JOCTATOYHONW COBOKYITHOCTH JJOCTOBEPHBIX
JI0Ka3aTeNNbCTB B XOJE€ PAacCIENOBAHUS MPECTYIUICHUHN SIBIAIOTCA aKTyaldbHbIMH C 50-X IT.
IPOIIOrO CTOJIETHS, O YeM CBHUJCTEILCTBYET CIIEACTBEHHAass W CyAeOHas MpaKTHKa.
[TpryrHaMu Takoro MOJIOKEHUS SBISETCS HAJTUMYUE CEPbE3HBIX MPOOJeM MpU ONpeAeiIeHUU
HaNpaBJICHUH, CTPYKTYpbl H CHenu(UKH JOKa3bIBaHHA, OCOOEHHO B TPOOJIEMHBIX U
KOH(JIMKTHBIX CHUTyalMsX, 4YTO YCYryOusercss OTCYTCTBHEM JIOCTaTOYHBIX Hay4HbIX
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KPUMHUHAIMCTHYECKUX HCCIeNOBaHUNH B 3TOM cdepe. CylecTByIONe METOINYECKHE
PEKOMEH/Iallui B OCHOBHOM OpPHEHTHUPOBaHBI Ha (popManbHO-aOCTpaKTHOE ONMUCAHHWE MHOTJA
JIECSATKOB CIIOCOOOB COBEPIIICHHUS TOTO MJIM MHOTO MPECTYIUICHHSI, HAIIPUMeEp B3ITOUHUYECTBA,
0e3 cucTtemMaTu3alud M CTPYKTypUPOBaHHsS OOBEKTUBHBIX 3JIEMEHTOB (OOCTOSATENHCTB),
XapaKTepU3YIOUINXCSA OMNPEECIEHHBIMU YIOJIOBHO-TIPAaBOBBIMHM IMPU3HAKaMH, CIIOCOOOB HX
NOJrOTOBKH, cOBeplleHuss u CokpbiTHs [S]. IlpeacraBisercs mnpaBuiIbHBIM B paMKax
KPUMHUHAIACTUYECKUX XapaKTEPUCTUK OTHEIbHBIX MPECTYIUICHUM, OCYIIECTBISIEMBIX HX
CyObEeKTaMu B BHJE IOCIIEOBATEIBHON NEATEIBHOCTH, U MPH BKIIOUEHUH ONpEeCHHbIX
IIPOCTPAHCTBEHHO-BPEMEHHBIX I1APAMETPOB CTPYKTYPUPOBATh MX KOMIIOHEHTBI HE B BHJE
CYMMapHOro Habopa OTIENbHBIX CJIEJOBBIX XapaKTEPUCTHUK, a B COOTBETCTBUU C YYETOM
HaJIM4Yus CBSI3€d MEXJAY KOHKPETHBIMM CIOCOOAMM COBEpIIEHHS TOIO MM HHOIO
IPOTUBOIPABHOIO JESIHUS U C HEU30€KHOCTBIO OCTaBJIIEMBIMU UM CJIEIaMH.
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B. B. KOBAJIEHKO!, H. A. KOJIB?
lykpanna, Kues, HanmonaneHas akageMus IpaBOBBIX HAYK YKpaHHbI
2y kpanna, Kues, nmpokypatypa Kuesckoii o6mactn

O ®OPMHUPOBAHHNHU B YKPAWHE ITPABOBBIX ITOJIOKEHUM
O IPUMEHEHHWM K 3AK/IIOYEHHBIM, JIMINEHHBIM CBOBO/IbI,
MEP IIPECEYEHUA

Kak mokaspiBaeT npaxkTHKa, OJUH W3 TIEPUOJIOB Pa3BUTHS OPTaHU3AIMOHHO-TIPABOBOM
0a3pl NPHUMEHEHHs ONIpEACICHHbIX B YKPAaMHCKOM 3aKOHOAATENbCTBE Mep (hu3nyeckoro
BO3/ICUCTBUS, CIEHUANBHBIX CPEICTB M OpPYXKHS K 3aKIIOYCHHBIM, JHIICHHBIM CBOOOJIBI,
npuxonutcss Ha 2004-2013 rr. B 3To Bpemsi mpUHAT psAl HOPMATHBHO-IIPABOBBIX AaKTOB,
UMEIOIUX MPSIMOE OTHOIICHNE K YKa3aHHOH JEATeIbHOCTH. B mepByIo ouepeap pedb uaet oo
YTOJ0BHO-UCTIONHUTENFHOM Kozekce Ykpaunbl (manee — YUK VYkpaunsi), B cr. 105, 106
KOTOpPOro ObUIM 3aKperyeHbl COOTBETCTBYIOLIME MOJIOXKEHHUS MO 3TUM BOIpOCaM, KOTOpPbIE
JNeHCTBYIOT M B HacTodllee Bpems. IIpm 3ToM cieayeT OTMETUTh, YTO B HHUX HE OBLIO
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MIOJIO’KEHHUSI O TOM, YTO Mepbl (PU3NUECKOr0 BO3JACHCTBYSI, ClIEIIUAIbHBIE CPEACTBA U OPYIKUE
MPUMEHSIOTCS K 3aKIIOYEHHBIM, JIMIICHHBIM CBOOOBI, B UICKITIOUUTEIBHBIX CITydasx, KOTOPbIE
XapaKTEepHBI ISl COAEPKAHUS MEXTyHAPOIHO-TIPABOBBIX aKTOB IO YKa3aHHOM MpoOiieMaTHKe
[I]. WU »oT0 mnpuTOM, YTO HEOOXOJWMOCTH TAaKOTO YMOPSAOYECHUS BHYTPEHHUX U
MEXIyHapOJHbIX IPABOBBIX aKTOB OblLIa M3J0KeHa B 3akoHe YKpaunsl oT 18 mapra 2004 r.
«O06 oO0uerocyaapcTBEHHOW NporpaMMe aJanTalud  3aKOHOJATEeNbCTBA YKpauWHbBl K
3akoHoaTenbcTBy EBpomeiickoro Coroza». Omnako Hu B 3toT nepuoxa (2004-2013), uu
BIIOCJIE/ICTBUM 3Ta 3ajJ]aua Ha 3aKOHOZAATEIbHOM ypoBHE He Oblia pemeHa, 1 YUK Ykpaunsi
no 0003HauUEHHBIM BOIIPOCAM OCTAETCS HEM3MEHHBIM. He M3MeHmnach cuUTyalus B STOM
KOHTEKCTE W IOCJIE€ MPUHATUS 3aKOHOB YKpauHbl «O HallMOHAJIBHOHN TI'BapIuu YKpauHbD»
u «O HaMOHAJbHOW MOJULUNY», KOTOpBIE TAKXKE HE HMEIOT IIOJOKEHUH O TOM, 4YTO
orpeziefieHHbIE HA HOPMATUBHO-TIPABOBOM YPOBHE MEpbI MPECEUCHUs] MPUMEHSIOTCS TOJIBKO
B UCKJIIOUMTEIBHBIX CIIydasx.

Kazanoce Ob1, uTo 3Ta npobiema A0KHA Oblia OBITH pelieHa 3aKOHOM Y KpauHbI OT
23 utonsa 2005 1. «O T'ocyaapCTBEHHOW YTrOJOBHO-UCHOJIHHUTENBHOW Ciryx0e», B cT. 19
«IIpuMenenune cuibl nepcoHaioM [ocyaapCTBEHHOM YTroJOBHO-UCIOIHUTEIBHON CITyXKObI
YKpauHbl» OBUIO yKa3aHO, YTO JIMIA PSJIOBOIO M HAYAJIBCTBYIOLIETO COCTaBa YTOJOBHO-
UCIIOJTHUTENIbHOM CITy>KOBI ITPU UCIIOJIHEHUHU YTOJIOBHBIX HaKa3aHUH B Ipe/enax MOJTHOMOYMIA,
MMEIOT MPaBO B MOPSAKE U Cilydasx, npeaycMorpeHHblx YU C Ykpaunsl, 3akoHOM YKpauHbI
«O MUTUIIIMY U APYTUMHU 3aKOHaMU Y KpauHbl, IPUMEHATh (PU3MUECKYIO CHUITY, UCIIOJIB30BaTh
CIIy’)KeOHBIX c00aKk, a TaKKe XpaHUTh M HOCHTH CIEIHaJbHBIE CpPEACTBA U OpYXKHE,
UCIOJIb30BATh M MPUMEHSTH UX CAMOCTOSTENIbHO WU KaK YacTh MOAPa3ICICHUN.

TakuMm oOpa3om, Kak W B JJaHHOM 3aKOHE, TaK, COOCTBEHHO, U B 3aKOHE YKpauHbI
«O Munmuiu», B 4acTHOcTU B cT. 13-15-1, momokeHune o0 HMCKIIOYMTEITHLHOM XapakTepe
TaKUX JIEUCTBUI ycTaHOBJIeHO He Obuto. He Obuto oHO oTpaxeno u B nekabpe 2003 r. B
[IpaBuIax BHYTPEHHETO pacropsaka yupexacHui ncnoiaHenus Hakasanuii (IIBP YIH) [2].
B uactHocTH, B paza. XII Hacrosimux mpaBui «OCHOBAaHUS /ISl MCTIONIB30BAaHUS (PH3UUECKOTO
BO3/ICHCTBUS, CHEIUAIBHBIX CPEACTB U OPYXKHUS» XOTSA U JAETCA PAaCHIMPEHHOE TOJIKOBAHUE
cootBeTcTBytommx HopM YUK VYkpauHbl, HO HUYEro HE TOBOPUTCSA OO0 HCKIIOYUTEIHHOM
coJiepKaHuu Takou aesTenbHOCTH nepcoHana ['YUC Ykpaunsl, 94T0 OBUIO BaXXKHO C YYETOM
TpeOOBaHUI MEXAYHApOAHO-IIPABOBBIX AaKTOB II0 HM3JIOKEHHBIM BONpPOCAM U C YUYETOM
npakTuku EBponeiickoro cyjaa mo mpaBaM 4elnoBeka, penieHue kotoporo ¢ 2006 r. (BpeMeHH
npuHATHS 3akoHa YKpawHbl «OO0 UCTIONHEHWH pEUIeHHH W TPUMEHEHWH NPaKTUKU
EBpormeiickoro cyna mo mpaBaM uYeJOBEKa») SIBISETCS 0O0sA3aTeNbHBIM ISl UCHOTHEHHS
I'ocynapctBom Ykpauna.

Hwuuero mo sTtomy moBoay He ObUTIO CKa3aHO B MepBOM B TO BpeMms (2005 T.), Hay4dHO-
npakTuaeckoM komMeHTapun kK YUK 2003 r. [3, c. 353-356], B mociieyromux aHaTOTUIHBIX
JTOKTpUHANBHBIX HcTouHHMKax 2008 r. [4, c.314-316], 2010 r. [5, c.228-229] u 2012 .
[6, c. 318-321], a Takke B JApPYrux Y4eOHO-METOJAMYECKUX H3JAHUSAX OSTOrO MEPUOAA
(yueOHUMKax, mOcoOUsX U T. A.). Y onATh ke 310 mipu ToM, uTto YKpanHa B 2006 r. OJHOCTBIO
patudurupoBaia (nar. ratificatio — pemeno, yrBepxaeno) [7, c. 488] KoHBeHIuO MpoOTHB
OBITOK M JIPYTUX JKECTOKHX, OECYEeNOBEYHBIX WM YHWKAIOIIUX JIOCTOMHCTBO BHJIOB
oOpamieHns ¥ HaKa3aHus, K KOTOPBIM, B YaCTHOCTH, IPUCOCIMHMIACH B HOs10pe 1998 .

Hapsiny ¢ aTum crieqyetr OTMETHTh, YTO BOIIPOC COOTBETCTBUSI TEPMUHOJIIOTMH M HOPM
MEXIyHapOJHOIO IpaBa, BKIIOYasi IPUMEHEHUE Mep (PU3NUECKOro BO3JEUCTBUS, CHEIHAlIb-
HBIX CPEJICTB M OPYXkHUs, MOCTOSHHO Haxoauics B 2004—2013 rr. B IeHTpe BHUMAHUS YYEHBIX,
YTO CBHUJETENBCTBYET 00 aKTyaJlbHOCTH, TEOPETUYECKOM M MPAKTUUYECKOM Ba)KHOCTH 3TOM
po0OJIeMbl HCCIIeI0BAHUSI.
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B. M. KO3EJI
benapycs, ['poaHo, ['poaHeHCKHI TOCY AApCTBEHHBIN yHUBEpCUTET MMeHU SHku Kynamnb

O HEKOTOPBIX ACIIEKTAX YCTAHOBJIEHUSA MECTOHAXOKIAEHUSA
BE3 BECTHU ITPOITABIIIUX I'PAXKJIAH

AKTyampHOCTh paccMaTPUBAEMOI'0 BOIPOCA CBsI3aHa C TEM, YTO €XKErOJHO B CTpaHE B
pe3yabTaTe HECUACTHBIX CITy4aeB, KpUMHHAIBHBIX 00CTOATENbCTB, TPUPOAHBIX U TEXHOTEHHBIX
KaTacTpo(d M IPyrux MPUYMH MPOIaAaeT HEONPABIAHHO OOJBIIIOE KOJTHYECTBO JIFOJICH.

OcHOBHas poJib B YCTAHOBJICHUH M PO3BICKE O€3 BECTH MPOIABIIHMX JIUI] TPUHAJICKUAT
OopraHaMm BHYTpeHHUX Jei. HeoOXoaumo mpu3HATh, 9TO, HECMOTPSI Ha MPOJICTAHHYIO paboTy
B JIJAHHOM HaIpaBJICHUU CO CTOPOHBI MUHHCTEPCTBA BHYTPEHHUX J€JI, UMEETCS PSII TPoOIIeM,
CBsI3aHHBIX C HCO6XO)II/IMOCTBIO COBCPHICHCTBOBAHUS IIPABOBOI'0, OINIECPATUBHO-PO3BICKHOT'O 1
KPUMUHAJIUCTUICCKOTO O6€CH€‘ICHI/IH PO3BICKA u YCTaHOBJICHUA MECTOHAXOKICHUA
Pa3IMYHBIX KaTErOpHUW Ipa)caH, ¥ MPEXKIE BCEro 3TO OTHOCHUTCS K MPAKTHKE OpPTaHU3aIHH
po3bIcKa 0e3 BeCTH MPOMAaBIINAX JIHII.

KauecTBo paccieoBaHus YroJIOBHBIX JIe JaHHOW KaTErOpHH HE OTBEYACT
MpEaABABIACMBIM Tp660BaHI/I$IM:

—B paboTe pacmpocTpaHeHa TAacCCHMBHAs KOHCTATallds OTACIbHBIX (DaKTOB 0e3 ux
TIIATEIIEHOTO U BCECTOPOHHETO aHAJIN3a;
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— MO-TIPE)KHEMY UMEIOT MeCTO (haKThl HEKaYeCTBEHHOTO MPOBEIEHHUSI OCMOTPOB MECT
MOCTIEAHETO NMPEObIBaHUS UCUE3HYBIIUX;

— npogoipkaercst  paktnyeckn Hed(pPeKTHBHAS TpaKTHKA W3BATHUS — Pa3TMIHBIX
IpeIMeTOB O00MXO0/la MCUE3HYBIIMX JIHIl OE30THOCHUTENBHO K WX TMOJIE3HOCTH IS
YCTaHOBJICHUS OOCTOSATENBCTB UCUE3HOBEHUS ISl MACHTU(UKALIMY [TPOTABIINX;

— 0 OTIENbHBIM YTOJIOBHBIM J€JIaM HE BCErJa Ha JOHDKHOM YPOBHE OPraHM30BaHO
B3aMMOJICICTBHE MEXAY CIIeJ0BaTeNIeM U COTPYAHUKAMU YTOJIOBHOTO PO3BICKA;

— Hanbosiee TUIMYHBIM HPOCYETOM B OPraHU3ALMUU PO3BICKHOW pabOThl SBISETCS
(dopManpHBI TOAXO K IUIAHUPOBAHHUIO ONEPATUBHO-PO3BICKHBIX U MHBIX MEPONPUSATHIA 0e3
ydera 0COOEHHOCTEH TMYHOCTH Pa3bICKUBAEMOTO.

3a 2018 r. 00BsABIEHO B po3bick 915 0e3 BecTH mpomaBIIMX JMI, W3 HUX 86 B
['ponuenckoit obnactu. B pe3ynbraTe mpoBeaeHUs CIEICTBEHHBIX U ONEPAaTUBHO-PO3BICKHBIX
MEpONPHUATHI ObUIO yCTaHOBIEHO MecToHaxoxaeHue 8§79 mmu, u3 Hux 81 B I'ponHeHCKOU
obnactu. Bmecte ¢ TeM, HECMOTps Ha MPOBEACHHYIO pabOTy BCEMH 3aMHTEPECOBaHHBIMHU,
OCTaTOK HEYCTAHOBJICHHBIX JIMI[ B CTpaHe yBenuuuwics ¢ 2637 no 2673 (+36), B
I'ponaeHckom peruone ¢ 241 no 246 (+5) [1].

TenneHuuss yBeNMYEHHS 4YWCIIA OOBSABICHHBIX B PO3BICK M COOTBETCTBEHHO
HEYCTAaHOBJICHHBIX JIMII OTMEYaJlach W B mpeawiayiieM mnepuoae. Tak, B 2017 r. Obuio
00bsiBIIeHO B po3bick 890 0Oe3 Bectu mnpomaBmux (85 — B I['pomHeHckoi 007acTH),
YCTaHOBJICHO MecToHaxoxaeHue 826 (78 — B I'pomHeHckoi 00y1acTH), YTO MPHUBEIO K
YBEIIMYCHUIO YHCIIa HEYCTaHOBIECHHBIX U ¢ 2 573 no 2 637 (+64), B ' pogHEHCKOM peruoHe
¢ 234 no 241 (+7) [2].

Mpbl moHMMaeM, 4To (akT OTCYTCTBHUS T'PaKJaHMHA IO MECTY €ro PerucTpalud WId
(bakTHYECKOTO MPOKUBAHUS MTOPOKIALT:

— TpaXXJaHCKO-TIPaBOBBIE (ITOTEPS] KOPMIIIBIIA);

— YTOJIOBHO-TIPABOBEIE;

— YTOJIOBHO-TIpOLIECCyalIbHbIC IPAaBOOTHOMICHUS [3, ¢. 7-9].

B rpaxmaHckoM TmpaBe CYIIECTBYeT HMHCTUTYT «0O€3BECTHOE OTCYTCTBUE» U
«o0bsBeHMe yMmepmum». B PecnyOmuke benmapych maHHBIE OTHOLICHHS PETYIHPYIOTCS
cT. 3842 I'paxxnaHckoro koaekca [4].

Pa3bickuBaeMbIX JIUI] B TEOPUH U MPAKTUKE TPATULIMOHHO MOAPA3IEIISIIOT:

— Ha JU1], O€XKaBIIUX WM CKPBIBAIOIIUXCS OT CIEACTBHS, CyAa U T. I1.;

— MHOCTPAHLIEB M JIMI 0€3 TIpaKJaHCTBa, CKPHIBAIOLUIMXCA OT YyuyeTa OpraHoB
BHYTpPEHHUX JIET;

— IpakJlaH, MOTEPSBILNX CBS3b C POACTBEHHUKAMU;

— TporaBIKX 0e3 BecTH |5, ¢. 6].

AHanm3 NOCTYNUBIINX B OpraHbl BHYTPEHHUX €T 3asBJICHUH 10 (PaKTy UCUE3HOBEHUS
rpaKAaH TMOKAa3bIBAET, YTO JalieKO HE BO BCEX CIy4asX OTCyTCTBHE HHpopManuu o0 HuX
HaXO0XJIEHUU CBUAETEILCTBYET O MPOTUBOIIPABHOM JESIHUM B UX OTHOLLIEHUHU.

Ha moit B3riisi, ceroanst IpOUCXOAUT MOAMEHA MOHITHI, a UMEHHO CIUSHUE TpeThbel
Y YETBEPTHIX TPYyNIN, IPU PACCMOTPEHUH COOTBETCTBYIOIIMX 3asBICHUM M COOOIIEHHUN B
OTHOIICHUU TpaXIaH, TMOTEPABIIMX B CHIY pa3IUYHBIX OOCTOSITENBCTB CBSI3b C
POJICTBEHHUKAMHU, YTO BBIPAYKAETCSI B HELEIECOOOPA3HOM JUIMTEILHOM BEIECHUU PO3BICKHBIX
JeNn, a TakkKe TMOCHENIHOM TMPUHATHH peuieHus O BO30YXKICHUM YTOJOBHBIX €T
COOTBETCTBYIOIIEH KaTErOPHUU.

Cornacno cr. 30 Koncturynuu, rpaxknane PecnyOmuku benapych HMeEOT mpaBo
CBOOOJHO NEPEIBUTaThCS U BIOMPATh MECTO XKHUTENbCTBA B Npenenax Pecrybnuku benapycs,
MOKHUIATh €€ M OECIPEensITCTBEHHO BO3BpAIATHCS 00paTHO [6].
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[Ipu 5TOM 0053aHHOCTH YBEAOMJICHHSI CBOUX OJHM3KHX M 3HAKOMBIX JIC)KHUT B WHOM,
OTIIUYHOM OT PO3BICKHOM U CJIEICTBEHHOM EATEIHHOCTH ITOCKOCTH.

Hcnonb3ys naHHOE MpaBo, Mbl CBOOOIHO BbIOMpPaeM MapLIpyT HAlllero MepeiBUKEHUs
UCXOMAS W3 BHEIIHEH HEOOXOAMMOCTH M BHYTPEHHEH MOTPEOHOCTH, Cpelud KOTOPBIX C
OTIPEIETICHHOMN YCITOBHOCTHIO MOYKHO BBIJICITHUTH:

— TPYAOBYIO MUTpaIys (BbIE3] B CTPAHBI KaK JabHETO, TaK U OJMKHET0 3apy0exkbs);

— ClIy>ke0OHbIe KOMaHUPOBKH;

— TYPUCTUYECKUE MTOE3/IKH;

— TOCeIICHHE OJIM3KUX U JATBHUX POJICTBEHHUKOB;

— )KeJaHue u30eKaTh MPUBJICUYCHUS K YTOJIOBHOM U HHOM OTBETCTBEHHOCTH;

— Apyrue NPUYUHBI.

CoctaB  0e3BeCTHOrO  HMCUE3HOBEHHA  (akTHUecKu  00pa3yloT  CleAyrolue
00CTOSATENHCTBA: BHE3AMTHOE MCUE3HOBEHHUE; OTCYTCTBUE BUIUMOI MPUUYMHBI MCUYE3HOBEHHS;
OTCYTCTBHE TpakJaHMHA B MECT€ IOCTOSHHOrO (OOBIYHOTO) MPOKUBAHUS; OTCYTCTBUE
CBEJICHUN O €r0 MECTOHAXOXACHUU.

Kak cnenctBue, coyeranue B TOM WM WHOM (QopMe BCeX yKa3aHHBIX IMPU3HAKOB
o0Opa3yeT MoHATHE 0€3BECTHO OTCYTCTBYIOMIETO JIUIIA.

B Tteopun omnepaTMBHO-PO3BICKHOW JESATENBHOCTH MOJ 0€3 BECTH MPOMAaBIIUMU
MOHUMAIOTCST  JIMIIA, WCYE3HYBIIME BHE3AaMHO, 0€3 BUANMBIX K TOMY [PUYHH,
MECTOHAXO0XKJICHUE KOTOPBIX ISl OKPY>KaIOIMX HEU3BECTHO [7, ¢. 41].

CoBpeMeHHasi KpPUMHHAJIUCTUKA U TEOPHUsl OINEPATUBHO-PO3BICKHON JESATEIBHOCTH
JENIAT PO3BICK MO COAEPIKAHUIO MPOBOJUMBIX MEPONPHUATUN HAa PO3BICK B Y3KOM U IIUPOKOM
CMBICJIE ATOTO MOoHATHSA [3, ¢. 6].

Bmecte ¢ Tem mpuHsATHE pemieHHs O BO30YKIEHHUH YrOJIOBHOTO Jella BBUAY
MPOIIECCYaTbHOTO CpoKa 0e3 Hajajexalie MpoBEpKH, MMEBIIEE MECTO MO OOBEKTHUBHBIM
npuyuHaMm B 1990-e rr., Ha CeroqHANIHUIA JEHb HYK/IaeTCs B ONPEACICHHON MepeoIeHKe.

OtnaBas 1aHb YBaXKCHHs 3HAUYUTEILHOMY BKJIAJY B pa3pabOTKy TEOPETHUECKUX OCHOB
JTAaHHOTO HAaIpaBJICHUs TakKuX y4eHbIX, kak B. M. AtmaxutoB, P. C. benkun, B.I'. I'aBino,
JI. A. Mpankun, 0. II. Jy6srun, E. ®. KonoBanoB, A. M. Jlapun, B. A. Jlykamios,
B.II. lluneBUK u J1p., HEOOXOAMMO TMPHU3HATH, YTO MCCIEIOBAHUA MJAHHBIX YUYEHBIX
BBITIOJTHCHBI B COBETCKHW TMEPHOJl, B HACTOSAIIEE BPEMsl HE OTBEYAIOT NOTPEOHOCTIM
COBPEMEHHOM NPaKTHKH W, KaK CJEJCTBHE, HE B IMOJIHOM Mepe MO3BOJSIOT HCMOJIb30BaTh
MOJTyYEHHBIC PE3YJIBTATHI B IENIX dPPEKTUBHOTO PACCIEIOBAHUS U OTMEPATUBHOTO PO3BICKA
0e3 BECTH MPOIAaBIIUX.

B Pecny6nuke benapych MoHOTpadUIecKUX UCCIEAOBAHUN IO TEME PacCIeI0BaHUs
(GakTOB HMCUE3HOBEHUS TpaKIaH HE MPOBOIMIOCH, MPU ITOM OIpEAeNCHHbIE aCIEKThI
OTNEPATUBHO-PO3BICKHON  JIEITEIbBHOCTH  NpU  pO3bICKe  0€3  BECTH  MPOMABIIUX
paccMartpuBaiuck B paborax JI. B. Canennka [8], B. U. PogeBuya u A. H. Tonouxko [9].

Takum  oOpa3om, JuIss TPUHATHS  B3BEHICHHOIO  PEIIEHHWS O  BHECEHUU
COOTBETCTBYIOIIUX MPEJIOKEHUN B HOPMATUBHBIEC aKThl, PErJIaMEHTHPYIOIINE OpTaHU3aIII0
paboThl TPaBOOXPAHUTENBHBIX oOpraHoB PecnyOnuku benapych B 4acTu yCTaHOBIEHUS
MECTOHAXOXACHUsI 0€3 BECTH MPOIMAaBIIUX JHIl, HEOOXOAMMO MPOBECTH TIIyOOKHH aHanu3
PO3BICKHBIX U BO30YXKICHHBIX YTOJIOBHBIX JIeJl 3a TOCJIEIHUE NECATHICTHS C OTPaKEHUEM
pPEabHOTO MOJO0XKEHUS HICTUHHBIX TPUYUH UCUE3HOBEHUSI.
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B. I. KO3JIOBA

benapycs, Morunes, MoruiaeBckuii rocy 1apCTBEHHBIN YHUBEPCUTET

umenu A. A. Kynemosa

Hayunsiit pykoBoaurens — H. B. IIanTesnieeBa, kanauaaT 10pugM4eCcKux HayK, JTOLUEHT

KPAWHSISI HEOBXOJIUMOCTbD B MEJIUIIMHCKOMN MPAKTUKE

[onsatue kpaiiHell HEOOXOIUMOCTH HaIUIO cBoe oTpakeHue B Konmekce PecmyOnuku
benapyck 00 aqMUHUCTPATUBHBIX MPABOHAPYILICHUSIX U B YTOJIOBHOM Kojekce PecmyOnuku
benapycr (manee — YK). Cr. 36 YK packpbiBaeT MoHsITUE KpailHEH HEOOXOIUMOCTH: 3TO
JesTHUE, COBEPUICHHOE IS IPEIOTBPAILLEHUS UM YCTPAHEHUS! OMACHOCTH, HEMOCPEACTBEHHO
yTPOXKAIOMIEH JTMYHOCTH, IPaBaM M 3aKOHHBIM MHTEpecaM OOIIecTBa MM IrOCyapcTBa, €CIu
9Ta ONacHOCTh TPU JAHHBIX OOCTOSITENHLCTBAX HE MOIVIa OBITh YCTpaHEHa ApPYyTUMU
CpeICTBaMH ¥ €CIM TPUYMHEHHBIH Bpel SABISETCS MEHEee 3HAYUTENbHBIM, YeM
MPEIOTBPALICHHBIN; Y. 2 3TOM K€ CTaThU JOMOJHSET, YTO TaKXkKe B Clyyae, €clid JIeHCTBUS,
COBEpUICHHbIE C LENbI0 NPEJOTBPALICHMs] ONACHOCTHU, HE JOCTUIVIM CBOEH LEIU U BpEN]
HACTYIIWJI, HECMOTPS Ha YCUJTUS JIMIIA, JOOPOCOBECTHO PACCUUTHIBABIIETO €r0 MPEI0TBPATUTh
[1]. CnenmoBatenbHO, KpaifHsis HEOOXOAMMOCTh ONpEIC/iCHa pPEaTbHOW ¥  HAJIWYHOU
OMACHOCTHI0 TPUYUHEHHS Bpeda OTHOIICHHUSM, OXPAHSIEMbIM YTOJOBHBIM 3aKOHOM.
IOpunndyeckuM  OCHOBaHMEM  BO3HHMKHOBEHHS  KpaiiHe  HEOOXOIMMOCTH  SBIISICTCS
CTOJKHOBEHHE JABYX OOBEKTOB, OXPAHSIEMBIX YTOJOBHBIM 3aKOHOAATENHCTBOM PecmyOmmku
benapycs. Takum 00pa3oM, COXpPaHHOCTh OJHOTO OOBEKTAa 3aBHCHUT OT HapyIICHHS
COXpaHHOCTH Jpyroro. KpaiiHss HeoOXOaUMOCTh B MEIUIIMHCKOW MPaKTUKE HE HACTYIaeT
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npyu oOpamieHNH TalUeHTa 3a METUIIMHCKONH moMombpio. Js MeauIumHCKOro paboTHHKA
COCTOSTHUE KpaitHeil HeoOXOMMOCTH HACTyMaeT MPU HATMYUU ABYX U Oojiee HHTEPECcOB (MPU
TaK Ha3bIBAEMOM «KOJIJIM3UM WHTEPECOB»). B yrosoBHOM mpaBe MMEIOTCS OOLIUE KpUTEpUU
OMACHOCTH, KOTOPBIE MPHUBOJAT K COCTOSHUIO KpaiiHe HEOOXOIMMOCTH M KOTOpbIE MOTYT
ObITh TNPUYMCIEHbl K MPUYMHEHHOMY BpeAy B MOMEHT HCIHOJHEHUS MEIUIIMHCKUM
pabOTHUKOM CBOMX JOJDKHOCTHBIX oOsi3aHHOCTe. CocTosiHue KpaliHell HeoOXOIUMOCTH
MOKET BO3HUKATh H3-3a MPUPOIHBIX KATaKIM3MOB (CHEronajpl, HaBOJHEHHUS, yparaHbl U
T. I.), aTaKd JUKUX XXUBOTHBIX, TEXHUUECKUX HETMOJIAZ0K (HEHCHPAaBHOCTh TPAHCIIOPTHBIX
cpeacTB), (U3MYECKUX WIM MATOJOTHYECKHX TpoleccoB (0OJIE3HEHHOE COCTOSIHUE),
KOJUTM3UU JBYX OOsi3aHHOCTEH (yalle BCEro OHa MpOSBISIETCS y Bpadeil, Korja HY>XHO
criacaTh OJJHOBPEMEHHO JIBYX U 00Jiee YeIOBEK).

OpuuM M3 00s3aTeNbHBIX KPUTEPUEB TaKXKe SIBISIETCA peallbHOE CYIIECTBOBAHUE
onacHocT. Korya omacHOCTh CyliecTByeT JUILb B BOOOPAXSHUH JIMIIA, AEWCTBOBABIIETO KaK
Obl B COCTOSTHUM KpalHEH HEOOXOAMMOCTH, OYyJET CUMTAThCS «MHHMOW KpaiiHEeH HEeo0XOo-
TUMOCTBIO». CaMbIM Ba)KHbIM BOIIPOCOM KpailHEl HEOOXOAMMOCTM CUMTAETCS HaJIUu4due
BapUAaTUBHOCTHU JIEHCTBUS MEIUIIMHCKOTO pabOTHHUKA, T. €. MOTJIO JIU JIULIO MMOCTYIUTh UHAYE
M C MEHBIIMM BpEIOM B JaHHOM cuTyauud. Yacto B HOPUIAUMYECKON JIUTEpATYpE
HEOOXOJMMOCTh MMEHYETCsl KpailHeil, Tak Kak sBIseTcs Oe3albTepHATUBHBIM JIEHCTBHEM.
Xotsa cr. 36 YK u ykaspiBaeT Ha TO, YTO JIMLO NPH JAHHBIX OOCTOSTENHCTBAX HE MOTJIO
YCTPAaHUTh OMMACHOCTh IPYTUMHU CPEACTBAMHU, OAHAKO 3TO HE O3HAYAET, YTO IPYroro BapuaHTa
JeiicTBusl y Bpada He OblI0. MeIMUIMHCKUI paOOTHUK B KAa4eCTBE CIEIHMATIBHOIO CyOBEKTa
JOJIKEH caM OTpeieNiATh, KaKOH BapHaHT KpaiiHeil He0OX0IMMOCTH CJIeyeT BhIOPATh.

TakuMm 00pazoM, HHCTUTYT KpaiiHel HE0OX0IUMMOCTH 3aKOHOJATEIIEHO 3aKPeIUICH s
TOT0, YTOOBI MPEAOTBPATUTH PEaJHbHO CYIIECTBYIOIIYIO U HAIUYHYIO OMACHOCTh MPUYUHEHUS
Bpeia 3HAYUMBIM O00BEKTaM YTOJOBHO-TIPABOBOW OXpaHbl. MEeTUIIMHCKUN paOOTHHK JTOJKEH
COXpaHATh TMPOM3BOJIBHYIO BapUaTUBHOCTh CBOEro noBeAeHus. Ecaum ke Hamuuue
COOCTBEHHOW BOJIM TIPU KpaifHel HEOOXOAWMOCTH OTCYTCTBYET, TO M OIEHMBATH MOBEJICHHE
Bpaya 1o npaswiam cT. 36 YK MbI He MOXKeEM.

Crnenyrolum BaXXHBIM BOIIPOCOM SIBJISIFOTCS IPEJIENbI KpaiiHe HEOOXOAUMOCTH MEIN-
LIMHCKOTO COTpyAHMKA. JlaHHas cuTyalus BO3HUKAET B IMPOIECCE OKa3aHUS MEIULUHCKOU
IIOMOIIIM IBYM M OoJiee JTUIaM, TaKk Kak Bpad JOJDKEH AaTh MPO(ecCHOHAIBHYIO OIIEHKY, Ybe
COCTOSTHUE U3 OOJIBHBIX JIUIL SIBJISETCS OoJiee TsoKenbIM. OTIHYUTENNbHAS YepTa MeIUIUHCKON
KpaifHeli HeOOXOIMMOCTH 3aKJII0YaeTCss B TOM, YTO Yalle BCEro MPOUCXOAUT «KOHQIUKT
MHTEPECOB) MEXAY MAlMEHTOM W TPEThUM JIMLIOM, KOTOPOE TAaKKE€ Yalle BCEro SBIISETCS
nanueHToM. OCHOBHOE YCIIOBHE JIOIYCTUMOCTH NMPUYMHEHUS BpPEAa B COCTOSIHUM KpalHen
HEOOXOJMMOCTH — MPUYMHEHHBIN BpeJ] JOJKEeH OBbITh MEHbILIE MpeoTBpalleHHoro. [ napHoi
LENbI0 MEAMIMHCKON JESATENbHOCTH SIBISIETCS COXPAHEHUE >KM3HHM U 3JI0pOBBS JIMILY.
CrnoxxHee OOCTOMT Jel0, KOTJa Bpayy HYKHO MPUHMMATh pEUICHHE B MOJb3y OJHOTO W3
NAIMEHTOB, U OH I10 ATOM NPUYMHE OTKA3bIBAET B HEMEJICHHOM OKa3aHUU MTOMOIIH IPYTOMY.
Bompoc 0 KOJIMYECTBEHHOW JOMYCTUMOCTH TNPUYUHSEMOIO BpENa B COCTOSTHUM KpailHEei
HEO0OXOJUMOCTH SBJISIETCS 00JIee CI0KHBIM, UeM KauyeCTBEHHAsI TaKasl K€ Oy CTUMOCTb.

Takum 006pa3oM, HaIMOHATBHOE YTOJOBHOE 3aKOHOJATENHCTBO UCXOAMUT U3 TOTO, YTO
IPUYMHEHUE CMEPTH OJHOMY JIMIy BO OJaro CrnaceHus *HU3HU JAPYroMy HEBO3MOXXHO U
SBIISIETCS TIPECTYIUICHUEM, a HE KpaiiHel HeoOX0IuMOCThI0. JIaHHBIM MPUHIIUI HAXOAUT CBOE
OTpaXeHHE U B MEAMIMHCKOW 3THUKE U JAaeT OJIHO3HAYHBINA OTBET: CHACEHHE KU3HU OJHOTO
manyeHTa 3a CYeT JPYyroro HEJAOMyCTHMO, W00 MPOTHBOPEYUT OCHOBOIOJIAraomiei
npoecCHOHATIPHON HCTHHE «HE HaBpeaw». [lodTOMy mnpuYMHEHWE Bpena B COCTOSHHU
KpaiiHeil He0OXOIUMOCTH B METUIIUHCKOM MPAKTUKE HE MOKET OBITh OMPaBAaHO.
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O HEKOTOPBIX KPUMHNHOJIOTHYECKHU 3HAYUMBIX ITPU3HAKAX
JIMIA, COBEPIHAIOIIEI'O NTPECTYIVIEHUSA B COEPE UCITIOJIHEHUA
HAKA3AHUW YKPAUHBI

Kak mnoka3bIBaeT mpakTHKa, OJHOM U3 JETEPMHHAHT, KOTOpas CHI)KAeT YPOBEHb U
3 PEKTUBHOCTh MCIOJIHEHUSI HAaKa3aHHWA B YKpawHeE, SBISETCS COBEPIICHHE MPECTYIUICHUS
IIEPCOHAJIOM OpPraHOB M YUPEXKJEHHH HCIIOJIHEHMs HakazaHuil. Eciau cyMMupoBaTh AaHHBIE
0 COCTOSIHWM TIpecTyIuleHu#, coBepmeHHbIX B 1991-2018 rr., TO «KpUMHHOIOTUYECKHIA
HOPTPET» 3TOM KaTeropuu JIMI MPECTYTHUKOB UMEET CIIEAYIOIINN BUI.

B wactHocTH, wHpOpMamMsa, TONXy4YEeHHAs TPH HCCIEIOBAHUHM YTOJIOBHBIX €I
(TpOM3BOACTB), MOKa3aja, 4TO OOJBIIMHCTBO CYOBEKTOB NPECTYIUICHUH Cpeiu IepcoHalia
lNocynapctBeHHOl yronoBHO-ucnionHUTENbHON cayk0bl (I'YUC) Ykpaunsl umenu ooOuiee
cpennee obOpaszoBanue (60 %). Kpome Toro, 29 % wu3 STUX JHIl HUMEIH CIEHUAIbHOE
(Ha ypoBHE TE€XHUKyMa, KOJUIE/KA U T. JI.) TIOJIHOE O00pa3oBaHHE M HE3aKOHYEHHOE BBICIIEE
o0Opa3oBaHue, B TOM 4MCJe Ha ypoBHe OakanaBpa. J[pyrue cyObeKThl MPECTyHOCTH UMENN
Beiciiee oOpaszoBanue (11 %). [Ipu sTom crienyer oTMETUTh, YTO OONBIIMHCTBO CyOBEKTOB
npectyruienuit (74 %) umenu ropunudeckoe, a 19 % — memarormueckoe oOpa3oBaHHE,
5 % oxoHUMIH pyTHE YUeOHBIE 3aBEICHUS (SKOHOMUCTHI, GPUHAHCHCTHI U JIp.). BOoIbIMHCTBO
NPECTYIUIEHHH B UX OOLIEH CTpyKType OBUIM COBEpIICHbI JIMIAMM M3 YHCJIAa MIIAJIIEro
HavyalbCTBYOIEro cocraBa (58 %), 25 % — cpeqHuM HavanbCTBYIONIMM cocTaBoMm, 12 % —
CTapIIMM HA4aJbCTBYIOIIUM COCTaBOM, S % — IPYrMMHU JUIAMHU (TOCYJapCTBEHHBIMM CITy’Ka-
MMM U JIMIAaMH, ydacTByromuMH B padore I'VUC VYkpauHbl B COOTBETCTBUU C TpeOOBa-
HUSIMM TPYJOBOI'O 3aKOHOJATeNbCTBa). Kak yCTaHOBIEHO B MpOLEcCe 3TOr0 HAyYyHOIrO
NIOWCKA, YKa3aHHasi CTPYKTypa JIMYHOCTH IMPECTYIHUKA MO MPOPECCHOHATHLHOMY IMPHU3HAKY
MOCTOSTHHA Ha MPOTSHKEHUU Bcero nepuoaa nzydeHus (¢ 1991-ro mo 2018 r. BKIIOYUTENHHO).
Tak, B 2005-2010-x rr. (mepwoj CaMOCTOSTEIBHOTO (DYHKIIMOHUPOBAHUS OPraHOB U
YUpPESKACHUH  HMCIOJIHEHWs  HakKa3aHMH B CUCTEME TOCYJapCTBEHHOM  MCIIOJHU-
TEJTBLHOM BJACTH) 3Ta CTPYKTypa ObUIa CIEAYIOIIeH (BCEro 3a ATOT MEPUOJ COTPYAHHUKHU
I'VUC VYxkpaunsl coBepmiwid 396 mpecTyruieHui): a) aMia MIIAAIIEr0 HavajabCTBYIOIIETO
coctaa — 251 mpectymieHue; O)IMiia CpEeAHETO HAYaJIbCTBYIOIIETO COCTaBa —
98 mpectymueHuii; B) AMIIAa CTapIIEro HAYaIbCTBYIOLIErO cocTaBa — 45 mpecTynieHwui;
T') JIMIa U3 YMClia TOCYJApCTBEHHBIX CIYXKaluX — 2 npaBoHapyienus [1, c. 60].
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B To xe Bpems B 2015-2016 rr. (mepuox coBpemenHoit pedopmsr ['YUC YkpauHsr)
CTPYKTypa JUYHOCTH MPECTYMHUKA COCTOSIIA U3 CIAEAYIONNX CyObeKToB: 1) 37 nuil psaoBoro
Y MJIJIIIET0 HAa4albCTBYIOIIEro coctana (36 % B CTPyKType yKa3aHHOTO BHJIA MIPECTYIUICHHS,
wid Ha 8 % wMewbine, yem B 2015 r.); 2) 20 auil CpefHEro HAYaIbCTBYIOIIETO COCTaBa
(19,45 %, wnu Ha 1 % wmenbme, yem B 2015 r.); 3) 10 aum crapiiero HayalabCTBYOIIETO
cocraBa (10 %, win Ha 9 % wmenbie, yem B 2015 r.); 4) 15 yenoBek W3 ymciIa NEpcoOHaNa
['VUC Ykpaunsl, KOTOpble ObUIH 3a/1eiCTBOBAHbI B cpepe UCIIOTHEHHS HAKa3aHUsl B COOTBET-
CTBHHU C TPYyIOBBIM 3akoHonarenbcTBoM (14,9 %, wim Ha ypoHe 2015 r.); 5) apyrue nuna
(23 yronoBHbIX mpousBozcTBa, Wik 19,6 %, ocraBimxcs Ha ypoBHe 2015 r.), OTHOCHTEIBHO
KOTOphIX B 2016 r. yBeqOMJIEHHE O MOJO3PEHHHM B COBEPIICHUU MPECTYIUICHUS HE ObLIO
BPY4EHO (IIPOM3BOACTBO BO30YKACHO O (paKTy COBEPIICHHUS MpecTyIuieHuit) [2, c. 13].

B paspese KOHKpETHBIX KaTErOpHii COTPYAHUKOB OPTaHOB M YUPEKICHHUM UCIIOJHEHUS
HaKa3aHUsl KPUMUHOJOTHYECKass MHPOpPMALUs O JIMYHOCTU mpectynHuka B 2016 r. nmMena
TaKO€ COJIep’KaHue: a) OTAeNbl Haa30pa U 0OE30MaCHOCTH  YUPEKIACHHM HCIIOJIHEHUs
HakazaHuil — 24 mpousBojactBa (20 % B CTpyKType BC€X  3aperMCTPUPOBAHHBIX
MPECTYIUICHUH); 0) OTACNBI PeKUMA U 3aIIUTHl YUPESKICHUH UCIIonHeHUsT HakasaHui (YIH)
u cienctBeHHbIX u3onstopos (CU30) — 15 npoussoncts (14,9 %); B) pykoBOAsIIMKA cOCTaB
YUpEKJIEHUN MCIIOJIHEHUs Haka3aHWW (HaYaJbHUKH W HMX 3amMecTuTenu) — 10 mpous3BOJACTB
(10 %); ) npOoM3BOICTBEHHBIM MEPCOHAN, a Takke MeauimHckuii nepconan YUH u CU30 —
6 mpousBoacTB (5,9 %); x) oTnensl conuanbHo-Ticuxojgoruueckor cimyx6s1 YUH u CU30 —
4 mpousBoactBa (3,9 %); €) mepcoHan OMEPATUBHBIX MOApa3AeiIeHUA — 3 MPOHU3BOJCTBA
(2,9 %); k) mepconan opraHoB mpodaiuu — 3 npousBoacTBa (2,9 %); ¥) mEepcoHAT
tepputopuanbhbix ynpasienuit ['YUC Ykpaunsl — 3 npousBozctsa (3,9 %); k) qpyrue iuia
U3 uymucina mnepcoHana — 8 mpousBoACcTB (7,9 %); 1) HEyCTaHOBJIEHHBIE A W3 YHCIa
nepcoHana — 23 Mpou3BOJCTBA (YTrOJOBHBIE NMPOU3BOACTBA OTKPHITHI MO (PAKTy COBEpPIUICHHUS
npectymuienuit (27,7 %)) [2, c. 13—14]. B 1o xe Bpems oOpamiaer Ha ceOsd BHUMaHUE TOT
¢dakT, YTO B COOTBETCTBUM C TpPEOOBAaHMSIMH JEHCTBYIOMIETO 3aKOHOJATEIhCTBA U
BEJJOMCTBEHHBIX HOPMAaTHBHO-TIPABOBBIX AKTOB CHayana ['0CyJapcTBEHHOTO JernapTaMeHTa
VYkpaunsl mo BompocaM wucnoiHenus Hakazanui (['IYBUH), nosxe I'ocymapcTtBenHoU
neHuTeHnuapHoit ciyxO0nsl Ykpawasl (I'TITC), a B Hacrosmiee Bpems — MUHUCTEPCTBA
IOCTULIMM YKpauHbl, BCE KaTeropuM IEepcoHana MEpPUOAUYECKH (HE MEHee OJIHOro pasa
B TEUEHHUE 5 JIeT) MPOXOMAT KYpChl TOBBIIIEHUS MPOPECCHOHATBHON KBaTH(PUKAIIUU
B CIe[MaIN3UpoBaHHbIX LeHTpax (yuwinmiax) ['YUC VYkpaunsl U BbeICIIMX y4€OHBIX
3aBeneHusx III-IV ypoBHel akkpeauTanuu, 4YTO JOJDKHO OBIIO OBl CTaTh OJHOW W3
3P PEKTUBHBIX 0OLIECOIMATFHBIX MEP MO MPEIyNPEKICHUIO MPECTYITHOCTH CO CTOPOHBI ATHX
aun. OIHAaKO Ha MPAKTUKE, K COXKaJEHHUIO, ATOr0 HE MPOMCXOJAUT, YTO, B CBOIO OUYEpellb,
CBUJIETENBCTBYET 00 YBEIMYEHUH OOIIECTBEHHON ONAcCHOCTH TEX JIUI] U3 YHClia MepcoHala
OpraHOB M YUYPEXKJEHUN MCIIONHEHUs HaKa3aHWW, KOTOpPbIE COBEPIIAIOT MPECTYIICHHUS BO
BpEMsI CBOEH CITyEOHOH J1eATEIbHOCTH.

C y4yeToM BBIIIEU3TIOKEHHOTO HEOOXOJUMBIM MEPONPUATHEM B STOM KOHTEKCTE U
B CHJIy peIIeHUS 3a1a4 NpOPHUIAKTHUECKOW JIEATEIbHOCTH  SBISETCSA  TOBBIIICHHUE
3(PEeKTUBHOCTH OOIIECTBEHHOTO KOHTpOJIsI OTHOcHTeNnbHO TmepcoHanma ['YUC VYkpaunsl,
C OZIHOHM CTOpPOHBI, a TaKXe 3aKPEIUICHWE Ha YPOBHE 3aKOHa OOS3aHHOCTH PYKOBOIHMTEIEH
OpPTraHOB M YUPEXKJICHUH MO UCIIOJHEHUIO HaKa3aHUW MePUOAMYECKHA OTYUTHIBATHCS (HE pexe
OJTHOTO pa3za B T0Jl) O COCTOSHMM WCIIOJIHEHUS W OTOBIBAHHS HAKa3aHWUH W COOJIOJCHHUU
OCHOBHBIX TIPaB, CBOOOJ U TapaHTUIl peanu3aliy OCY>KICHHBIMU X 3aKOHHBIX MHTEPECOB —
c Ipyroil. BHumMaHue K ynomMsHyTOMY OOCTOATEILCTBY, KOTOPOE OTHOCUTCS K OJHOMY M3
3BEHBEB JCTCPMUHAIIMOHHON IIEMOYKU MPUYUMH U YCIOBUN COBEPILIECHUS MPECTYIUICHUH cpenn
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nepconaia 'YUC Ykpaunsl B cepe UCIOTHCHHUS HAKa3aHHA, TAK)Ke O0YCIIOBICHO TEM, YTO
CeroJHs Ha HOPMATHUBHO-IIPAaBOBOM YPOBHE MUHHUCTEPCTBO IOCTUIMM YKpauWHbl (KOTOpOE
HE OTHOCUTCA K IPAaBOOXPAHUTEIbHBIM OpraHaM B COOTBETCTBMM C 3aKOHOM Y KpPaWHbI
or 23 nexkabpss  1993r. «O rocyaapCTBEHHOW 3alMTe€ COTPYAHUKOB CyIEOHBIX U
IIPABOOXPAHUTENBHBIX OPraHOB») HE IMpeaycMaTpuBaeT MPO(UIAKTUYECKOro ydeTa JIMIl U3
quciia NIEPCOHAIa OPraHOB U YUPEKIEHUN HCIOJHEHUS HaKa3aHWH, CO CTOPOHBI KOTOPBIX
MOKHO 0KHIaTh COBEPIIEHUS MPECTYIUICHUH [3].
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O COIEPXKAHUU MMOHATHUS NPEAYNPEXJIEHAS NPECTYILJIEHUA

B nayke noa npeaynpexxaeHueM MpecTyMHOCTH MOHUMAIOT COBOKYITHOCTD Pa3IMYHBIX
BUJIOB JIEATEIHHOCTH U MEPONPUATUN B TOCYAApCTBE, HAMPABICHHBIX Ha COBEPIICHCTBOBAHUE
OOIIIECTBEHHBIX OTHOIIEHUW C INEIbI0 YCTPAaHEHUs HETAaTUBHBIX SIBJICHUH W TPOIECCOB,
MOPOKIAIONINX MPECTYMHOCTh WM CHOCOOCTBYIONIMX €W, a Takke HeIOMmyIeHUsS]
COBEPIICHUS TTPECTYIUICHUN HA pa3HBIX CTAIUAX MpecTynmHoro noeaeHus [1, c. 142]. Kak no
meTko 3ametun A. Il 3akamiok, MpenoTBpallleHHe MPECTyMHOCTH KaK pPa3HOBUAHOCTh
0OIIIeCTBEHHON JIESITEIIbHOCTH OTHOCUTCS K TaKUM Ba)KHBIM HAIPABJICHUSM IOCIEAHEH, Kak
COLIMATILHBIA KOHTPOJIb U COIMalibHAas MpOoUIaKTHKA, KaK IeJIeHapaBlIeHHas 1eATeIbHOCTh
M0 TPEIOTBPALICHUIO HAPYIIEHUH IOOBIX OOIIECTBEHHBIX HOPM, YCTpaHEHUE MPUYHH,
MOPOKIAOIIUX ATU HapyieHus [2, ¢. 323]. Kpome 3Toro, kak rnokasaiu pe3yJbTaThbl JAHHOTO
UCCJICIOBaHMUs, B HAyYHOM JIMTEpaType U HOPMATUBHO-TIPABOBBIX aKTaX Y KpPaWHBI
MPUMEHSIOTCS ¥ APyTHe aHaJOTHYHbIE TEPMUHBI, @ IMEHHO: «IIPO(pUIaKTUKA PECTYITHOCTH»
[3, c. 107-142], «Oopwba ¢ mpectymHOCTBIO» [4, c. 317-324], «bopmanbHas peakius Ha
npecTymHocTs»  [5, ¢. 376-432], «mpenymnpexacHue mpectymHocTH»  [5, ¢. 201-232],
«TPEeBEHTUBHAsA JeATeNbHOCTH» (3akoH VYkpaumnbl «O HanuonanpHOW — monuuumy),
«TPOTUBOJICHCTBUE MPECTYMHOCTH» U Ap. B 1enom, He BIaBasch B CMBICIOBBIC Pa3IAYUs
YKa3aHHBIX TEPMHUHOB, TIOCKOJIbKY 3TO HE BXOJUT B TMEpPEYCHb 3a7]ad JaHHOW HAy4YHOU
paboThl, CTOUT cornacuThes ¢ BeIBOAOoM A. 1. 3akantoka Mo uX COOTHOIIEHUIO MEXKIY COOOM,
KOTOpBIH OH OOOCHOBAHHO JIOKa3aJl B CBOMX TpyAaX: 3TH TEPMHHBI HMMEIOT OOIIYIO
COJIepKaTeNbHYIO JeSTeIbHOCTHYIO OCHOBY, KOTOpasi 3aKII0YAeTCsl B COBEPIICHUH JEHCTBUIN

49



110 HEJIOMYIICHUIO KaKOTO-TH00 SBICHHS, COOBITHS, MOCTYNKAa. BMecTe ¢ TeM HEKOTOphIEC U3
YKa3aHHbIX TEPMUHOB HMEIOT pa3Hoe (PYyHKIMOHAILHOE HANOJHEHHE M TOJY4YWId Ha
NpaKTUKE OTACIBHYIO CMBICIIOBYIO HAarpys3Ky [2, c. 319].

B 10 xe BpeMs cienyer mpu3HaTh Ha HAYYHOM YPOBHE M IPYTOil HEOCTIOPUMBIN (DaKT:
B HOpMmax MmarepuainbHoro mpasa (4.1 cr.1, 4.2 cr.50 VK, u.1 cr. 1 KUK, 3axkonax
VYkpaunsl «O npenorspaiieHuu Koppynuun», «O0 onepaTuBHO-PO3BICKHON JESATEIIbHOCTHY;
«O cmyx06e 6e30MacHOCTH YKpauHbl» U Jp.) 3aKOHOJATEINb 3aKPENU TEPMUH «IIPEaYIPEx-
JIEHUE MPECTYNHOCTU», YeM IpPU3HAl €ro IPUOPUTETHOCTh U 0oJiee COAEPKATEIbHYIO
00BEMHOCTh KAaK pPa3HOBHJHOCTU OOLIECTBEHHOW JEATENBHOCTH, (PYHKIMOHAIbHOE
COJIEp’)KaHHWE U 1LIeJb KOTOPOM 3aKIIoYaeTcsli B IMPENSTCTBOBAHUU JIEUCTBUS JI€TEPMUHAHT
NPECTYIHOCTU U €€ MPOSIBICHUH, NMPEXJEe BCEro NPUYUH U YCIOBUN IOCIETHUX, 4Yepe3
OrpaHHYEHUE, HEUTPaAIN3alINIO, & IO BO3MOKHOCTH — yCTPAaHEHHE UX JIeUCTBus [2, . 324].

HNMeHHO U3 3THX cOOOpaXkeHUIl NpenynpeauTeabHas AeITeIbHOCTh B JIaHHOM CcTaThe
paccMoTpeHa B KOHTEKCTE COZEpX aHUs TEPMUHA «IIPeAyIpeKIeHUE MPecTynHOCT». bonee
TOT0, Takas IO3ULUS OCHOBBIBA€TCSI HAa TOM, YTO NPEAYNpEeXICHUE MPECTYMHOCTH Kak
OTJIe/bHAsl HayyHas MpoOjemMa ONMMPAeTCs Ha TEOPETUYECKUE IOJIOKEHHsS] KPUMHUHOJOTHUH,
KOTOpasi IIKUPOKO UMH IOJIb3YETCS, HO HE CBOJUTCS TOJBKO K HUM, MMesl OoJiee MPUKIIaAHON
xapaktep [2, ¢. 324]. B yactHoCcTH, Kak BepHO 3ameTws B. B. ['onuna, kak MHTErpaTuBHas
CHUCTEMa OPraHU30BAHHOTO MPOTUBOACUCTBUS MPECTYMHOCTH, NPEAYNPEKICHUE MPECTYITHO-
CTH BKJIFOYACT B ce0s pa3audHbIe MEpbl pa3HbIX oOsactei 3Hanuid [1, c. 142]. Ilpu sTom
KJIaccu(uUKalus Mep B HayKe OCYIIECTBISIETCS MO Pa3IMYHBIM KPUTEPHSIM, a UMEHHO: a) 110
YPOBHIO MPEAYyNPeKIeHUs: 00IIeconnaIbHble, CleNUuaTbHO-KPUMUHOJIOTHYECKHE U WHAH-
BUIyanbHble Mepbl [1, ¢. 143]; 6) mo ypoBHIO BEpTHKaIbHOW auddepeHuanuu: o0
(epBBIi), CcheHUanbHBIA (BTOPOH), WHAMBHAYaJdbHBIH (TpeTuii) ypoBuHu [6, c.54-55];
B) M0 MacIITaly MpeayNpexIeHUsI: MEPONPUATHUS, KOTOPbIE OCYIIECTBISIIOTCS B TEPPUTOPHU-
aJIbHOM paspes3e; Ha OTACIBHOM O0beKTe; B OTHOWmICHMHM rpymmbl jui [1, c. 143]; r)mo
COLIMAJIbHOMY YPOBHIO: OOIIECOIUANbHBIE; MPeIyNpexaaloliie COIUalIbHbIe MaTOJOTHH;
crieranbHbie  (KpuMuHOJOrHYeckue) [6,c.55]; 1) 1o  comepKaHUIO:  MEPONPHUSITHS
COLIMATIbHO-9KOHOMHUYECKOTO, COIMAbHO-AEMOTpauecKoro, TEXHOJOTHYECKOro, 3KOJO-
THYECKOTO, MPABOBOIO0 M MHOTO Xapaktepa [1, c. 143]; ) mo o6beMy (MaccOBOCTH OXBara):
obmre (0Oe3nuyeHHbie), 0cobbie (IPYIIOBBIC), HHANBHUAYalIbHbIE (KOHKpETHBIE) [6, ¢. 57];
k) TI0 CyObeKTaM MPeIOXPaHEHUs: MEPONPUATHS, OCYIICCTBIIEMbIE OpraHaMu BCEX BETBEH
BJIACTH;, OpPraHU3alUsSMU; TPYIOBBIMU OOBEIUHEHUSMU; YUPESKICHUSIMHU; OTICIbHBIMU
rpaxnanamu [1, c. 143]; u) mo oObekTaM: NpeAynpexaeHHe TeX BUIOB MPECTYIUICHUH,
cocTtaB KoTopsIx onpezeneH B Ocoboii vactu YK Ykpaunsi [1, c. 143] u np.

Kpome 3T0ro, KpUMUHOJIOTH MpPEJIaraloT ¥ HEKOTOphIe ApYyrue Kiaccu(UKaluOHHbIE
KPUTEpHUHU pa3zeneHus NpoQUIaKTHUECKUX Mep, KOTOpbIE, OJTHAKO, CYIIECTBEHHBIX PAa3Iu4nul
C TeMH, peub O KOTOPBIX BeJIach BBIIIE, HE UMEIOT, TaK KaK KJacCU(PHKAIMs KaK Ha JOKTPH-
HAJIbHOM, TaK M Ha JpPYrHX YpPOBHAX (HOPMAaTHUBHO-TIPAaBOBOM, IPABONPUMEHHUTEIHHOM,
PaBOOXPAHUTEIBHOM H T. JI.) OCYIIECTBISETCS Ul HAJIEXKAIIETO YHOPSI0OUeHHsI Mpoduiak-
TUYECKUX MEP, YETKOTO ONPE/EIICHNS] YPOBHS U HAIIPABJIICHUI MPEAYNPEAUTENBHON 1EATENb-
HOCTH CyOBEKTOB, UX KOMIIETEHIIMH, a TAaKXKe MPUPOJIbI caMUX Meporpuatuii [1, c. 142].
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E. A. KOPOTHUY
benapycs, bpect, bpectckuii rocynapctseHHbli ynusepcurer umenu A. C. ITymkuna

YI'OJIOBHO-ITPABOBASI OXPAHA IIPAB ITAIMEHTA

IPU NPUMEHEHHUHU COBPEMEHHbBIX MEJIJMITMHCKUX
TEXHOJIOTUH: K BOITPOCY OIIPEJIEJEHUS HATIPABJIEHUIA
IIPABOBOT'O BO3JIEHCTBUSI

CornacHo ct. 1 3akona Pecnybnuku benapyck «O 3apaBooXpaHeHHH», MAUEHTOM
npU3HaeTcss JUIo, oOpaTHUBIIEecs 3a MEIUIMHCKOW TMOMOIIbIO, HaXOMAAIIeecs MO
MEIWIIMHCKUM HaOJIFOICHHEM JIN0O0 TOJydaroniee METUIIMHCKYI0 MmoMolls. M MeaummHcKas
MOMOIIb, ¥ MEIUIIMHCKOE HAOIIOJCHHE OCYIISCTBIISIIOTCS B LEISIX O0OECIeYeHHs] OXpPaHbI
3JI0pOBbS YEJIOBEKA, B CBSA3H C YEM TpaBa MalMeHTa B MEPBYIO OUepe/lb aCCOLMUPYIOTCS C TEM
KOMITJIEKCOM TTPaBOMOYHNN, KOTOPBIE MPEAYCMOTPEHBI JACHCTBYIONMM 3aKOHOJATEIHCTBOM B
KauecTBe OCHOBHBIX TPOSBICHUM TMpaBa YENOBEKA HA OXpaHy 3/I0POBbS U TOJyYCHHUE
MeauIHCKor momomu. M xoTs ynmomsHy T 3akoH PecnyOnmuku bemapych kak OCHOBHOM
HMCTOYHHMK TIPABOBOTO PETYJIUPOBAHUS OTHOIICHUH B cdepe peanms3aliid TpaB MalueHTa
3aKpeIuIsieT JIOCTaTOYHO IIUPOKMU TEepeueHb TMpaB JIMIA, KOTOPOMY OKAa3bIBAeTCs
MEJIUIMHCKAsT MOMOILb WJIH MNPEJOCTABISIOTCS MEAUIMHCKUE YCIYyTH, OCHOBHBIM IPaBOM
SBJISICTCSI TIPABO HA OXpaHy 3/I0POBBs, TaPAHTHPOBAHHE KOTOPOTO OCYIIECTBISETCS B TOM
YHUCJIE MPU TOMOIIHA CUCTEMBI YTOJIOBHO-TIPABOBBIX HOPM.

Cnenyer OTMETUTb, YTO HMHCTUTYT YTOJOBHOM OTBETCTBEHHOCTH 3a MPECTYILICHUS
NPOTUB TpaB MallMeHTa KaK d3JeMEeHT Ooyiee HIMPOKOTO HMHCTUTYTa YTOJOBHO-TIPABOBOI
OXpaHbl TpaB M CBOOOJ 4YEJIOBEKa SIBJISCTCS HE HOBBIM MW, HAJO MPHU3HATH, JOCTATOYHO
pa3paboTaHHBIM 3JEMEHTOM YTOJOBHO-MPABOBOTO BO3AeiCTBUA. K coxkaneHuio, ckazaHHOE
HE MOXET OBbIThb B IOJIHOM Mepe HIKCTPAroJMPOBAHO HAa MEXAaHU3MBI YTOJIOBHO-TIPABOBOI
3aIUTHl TIPAB MAI[UEHTa MPHU OKAa3aHWU BBHICOKOTEXHOJOTUYHOM MEIUIIMHCKOW IMOMOIIH, T. €.
MIpU IPUMEHEHUU TAKMX COBPEMEHHBIX MEIUIIMHCKUX TEXHOJIOTHH, KaK TeHHas WHXKEHEepHs,
nHGOpPMaIlMOHHAS] METUIIHA, BCTIOMOTATENbHbBIE PENPOAYKTHBHBIC TEXHOJIIOTHUHU U T. 1.

Byayun pe3ynbTaTOM pa3BUTHS COBPEMEHHON MEIUIIMHBI M OMOJIOTHH, HOBBIE
TEXHOJIOTHH, JACHCTBUTEIHHO, TO3BOJISIOT 3HAYUTEIHHO TMOBBICUTh KAu€CTBO MEAUIIMHCKON
MOMOILIA U, COOTBETCTBEHHO, YPOBEHb 3aIUTHI KU3HU U 3/I0POBbsS TEX JIMILI, KOTOPbIE B HEM
HyXJatoTcsi. Bmecte ¢ TeMm, Kak CBHIIETENbCTBYIOT IaHHBIE CPEJICTB MacCOBOM MH(pOpMalu,
3aKOHOJATENBHBIA OIBIT psAaa 3apyOeHBIX TOCYJapCTB, a TAKKE NPEIyCMOTPEHHBIC Ha
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MEXIyHapOJAHOM YpPOBHE HOPMBI-3alIPEThl W HOPMBI-IIPUHLIMIIBI, TMPUMEHEHUE pAja
COBPEMEHHBIX MEAMLMHCKUX TEXHOJIOTUI TpeOyIoT (B NMPEBEHTUBHBIX M OXPAHUTEIbHBIX
LeJIX) paclIupeHus cepbl KPUMUHAIN3ALUHI, B TOM YHUCIIE TOCPEACTBOM (OPMYIHUPOBAHUS
CIEIMaJIbHBIX YTOJIOBHO-IIPABOBBIX 3aIPETOB B paccMaTpUBaeMoi 001acTH.

be3ycnoBHO, Takoro poja 3ampeThl JOKHBI OBITh COIMAILHO OOYCIIOBICHHBIMHU U
9KOHOMHYECKH OOOCHOBAHHBIMM, 4YTO HPEANONaraeT HEOoO0XOAUMOCTb IPOrHO3UPOBAHMS
BO3MOXKHBIX yTPO3, CBSI3aHHBIX C IPUMEHEHUEM COBPEMEHHBIX MEJAULMHCKUX TEXHOJIOTUH, B
TOM 4YMCJIE Ha OCHOBE TIIATEIbHOI'O M3YyYEHUs CIEACTBEHHO-CYJICOHON NMPaKTUKU B JaHHOU
obnactu. OTHAKO MMEHHO JaHHOE HarpaBlieHUe pabOThl CYIIECTBEHHO OCIOXKHSAETCS (aKTOM
BBICOKOW CTENEHM JIATEHTHOCTU MPECTYIJIGHHWH, KOTOpble cOBepliaroTcss B cdepe
3paBOOXpaHEHHsI. B 3TOi CBSI3M OCHOBHBIM HCTOYHHMKOM TMOJY4YeHHsS HH(MOpPMAIH |
OPOTHO3UPOBAHUSA BO3MOXKHBIX PHUCKOB B paccMaTpuBaeMoil 00JacTH JOJDKHBI OBITh
COOOLIEHHs CPEICTB MacCOBON MH(OpMaIuK, *ano0bl rpaxJaH Ha JEHCTBUSA MEIULMHCKUX
pabOTHUKOB, a TAK)KE 3aKOHO/1ATEIbHBIN OIBIT 3apyOEKHBIX TOCYIapCTB.

[Tomumo mpobeM, CBA3aHHBIX C MOJTYYEHUEM SMIMPUYECKUX JAHHBIX OTHOCUTEIHHO
IPOTUBOIPABHOIO HCIIOJIb30BAaHUSI COBPEMEHHBIX MEJUIMHCKUX TEXHOJOTHM, HEe MeHee
aKTyaJIbHBIM BOIPOCOM IpH (HOPMYJIMPOBAHUH YTOJIOBHO-IIPABOBBIX HOPM B JJaHHOW 00J1aCTH
MOXET OBbITh NPU3HAH ASTHYECKUI KOMIIOHEHT IPENIojaraeMblX 3amperoB. MOXXHO Jn
IpU3HABaTh JOMYCTUMBIM IIPOU3BOJICTBO albopTa B LENAX IMOIy4YEHUS SMOPHOHAIBLHOTO
MaTepuana A (QeTasbHOM Tepanmuu, Hy»KHa JM 0co0asl perjiaMeHTalusi OTBETCTBEHHOCTH
(B TOM 4uclIe MEIUIMHCKUX PAOOTHUKOB) B CIydyae NPEKPALIEHUS XKU3HU HEU3ICUUMO
OOJILHOTO MalMeHTa MO ero Mpoch0e, KaK COOTHOCHUTCS MpaBO NAalMEeHTa Ha OTKa3 OT
MEIUIUHCKON MOMOIIM (B TOM YHCJIE€ MEIUIUHCKOIO BMELIATEIbCTBA), FApaHTHUPOBAHHOE
cT. 41 3akona Pecnyomuku benapych «O 31paBOoOXpaHEHUW», C 3alpEeTOM HBTaHA3MUH,
HACKOJIBKO COOTBETCTBYIOT IIPABOBBIE 3AIIPETHl KOMMEPLIUATIN3ALMH YEJI0BEUECKOTO Tea (€Ero
yacTel) ¢ TMpeiaraéMoll CHCTeMOW COMAaTHYeCKMX TMpaB denoBeka W T.aA.7 Cruemyer
OTMETHUTh, YTO OTBETHl Ha YKa3aHHbIE M MHBIE BOMPOCHI MPEANOIAralT B MEPBYI0 O4YepeIhb
CO3JaHME  JIOJDKHOTO  MEXaHHW3Ma IPAaBOBOTO  PETYJIHMPOBAHUSA, COOTBETCTBYIOLIETO
BbIpaOOTaHHBIM Ha MEXIYHapOJAHOM YPOBHE CTaHJapTaM, U JHIIb HOTOM — (POPMUpPOBaAHHE
OXPaHMUTEIHLHOTO pecypca yrojJoBHOI'O MpaBa B pacCMaTpUBAEMOM 00JIacTH.

CnenyeT OTMETUTb, YTO IHpPH TMOCTPOCHUHM CHUCTEMBI NMPECTYIUIEHUH, HapyLIaroIMX
npaBa MalueHTa B cdepe MEeAUIUHBI BBICOKMX TEXHOJOIMH, Yallle BCEro apTHKYJIHPYIOTCS
TaKhe XapaKTePUCTUKH JaHHBIX IMOCSTaTelIbCTB, KAaK HaJU4Me CHEIHAIbHOrO CyObeKTa
(MemMIMHCKOTO PabOTHHKA), CPEJICTBO COBEPILICHHS MPECTYIUICHUSI (COBPEMEHHBIC METUIIMH-
CKHE TEXHOJIOTUH) WM HapylICHHUE OTHOIICHHH B 0C000il cdepe — cdepe okazaHUS BBICOKO-
TEXHOJIOTUYHOM MEAMLIMHCKOW MmoMoIu. Mexay TeM, Kak MpeacTaBisercsi, TaKoi Moaxo[
Cy’kaeT 00J1acTh KpUMHUHAIU3AIUH, TOCKOJIbKY COBPEMEHHbIE MEIUIIMHCKUE TEXHOIOTHH KaK
TAKOBbIE MOTYT CTaTh CPEACTBOM COBEPIICHHS INPECTYIUIEHUS HE TOJIBKO CO CTOPOHBI
pabOTHUKOB CHCTEMBI 3/IpaBOOXPAHEHUs], HO U JIUI, 3aHUMAIOIIUXCS, B YACTHOCTH, HAy4YHO-
HCCJIEIOBATENLCKON JesTeIbHOCThIO, CBSI3aHHOM C pa3palboTkKoil M ampoOanueil HOBEHIIMX
JOCTUKEHUM COBPEMEHHOW MEIUIIMHCKON HayKH, a TaKKe€ MHBIX JIML, 00JalaloluX CIelH-
JIbHBIMU MTO3HAHUSAMH B 00JIACTH MEAMLIMHBI U Ouonoruu. [1o aToi npuynHe npeacrapisercs
aKTyaJbHON MpaKTHKa 3aKpEIJICHUs YTOJIOBHO-NPABOBBIX HOPM, IPeayCMaTpPHUBAIOLIMX
OTBETCTBEHHOCTb 3a MCIOJIb30BAaHUE 3AIPELIEHHBIX Ha HAIIMOHAJIBHOM WM MEXIyHAPOJIHOM
YPOBHE MEIULMHCKUX TEXHOJIOIHH, KOTOPBIE JOJKHBI JOMOIHATh CUCTEMY HOPM, ONpEes-
IOIIMX COJIepKAHNWE MPOTHBOIPABHOCTU HAapyLIEHHs MOPSJKAa MPUMEHEHHs OMyCTHUMBIX K
UCIOJIb30BAHUIO MEAMIMHCKMX TEXHOJIOTMH B XOJ€ OKa3aHUS MEIULUHCKONH MOMOIIH.
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HNMeHHO mOCiIeHssl TPYIa TOCATATeIbCTB M ONPEISISICTCS TEMHU MPU3HAKAMH, KOTOPBIS
TPAIMIIMOHHO CBSI3BIBAIOTCS B HAyKe YrOJOBHOTO TMpaBa C MPECTYIJICHUSIMU B cdepe
MEAUIMHBI BBICOKUX TEXHOJIOTUH, OJTHAKO MPU 3TOM OHA HE MCUEPIIBIBAET BCEX BO3MOMXKHBIX
MOCSTAaTeNIbCTB B IAHHOW 00JIaCTH.

[TockonbKy TpPOIECCHl PA3BUTUS M TMPAKTUYCCKOTO HCIOJIB30BAHUS COBPEMEHHBIX
MEAWIMHCKUX TEXHOJIOTHH XapaKTepU3yIOTCS HEPAaBHOMEPHOCTHIO  3aKOHOJATEIBHOMN
peaknuy Pa3IUIHBIX TOCYNapCTB, NIPH CO3/JaHUM MEXaHWU3Ma YTOJIOBHO-TIPABOBOW OXPaHBI
npaB MalnueHTa B cdepe MEIUIUHBI BBHICOKMX TEXHOJIOTHA BHIUTCS O0O0OCHOBAHHBIM
MOBBIIIICHHOE BHMMAHHE HAIMOHAIBLHOTO 3aKOHOJATEeNsl K TE€M IPaBOBBIM HHCTPYMEHTaM
3alIUTHl TpaB 4YeJloBeKa (IpeXIe BCEro CHUCTEME 3alpeToB), KOTOPbIE CO3JaHbI Ha
MEXIYHApOAHOM (B TOM 4YHCIIE pEruoHajbHOM) YypoBHE. C 3TOM TOYKH 3pEHUs
NPEJCTaBISIeTCS aKTyalbHOW OIMOCpPEJOBaHHAS WMIUIEMEHTAUsI B YTOJOBHBIM 3aKOH
rocyiapcTBa HOPM MEKIYHApOJHOTO IMpaBa, KOTOPbIE YCTAHABIMBAIOT 3alpeThl B 00JacTu
TPAHCILIAHTOJIOTUH (HAIPUMEp, 3aKPEIUICHHE OTBETCTBEHHOCTH 3a COBEPINCHUE CJEIOK B
OTHOIICHUHM OpPraHOB WM TKAaHEW 4YeNOBeKa), MEIUIMHCKOW TeHETHKU (B 4aCTHOCTH,
orpezieNieHue MPOTUBOIPABHOCTH TAKOTO NEsSHUS, KaK HM3MEHEHHWE TIeHOTHUIIA YeJIOBEeKa B
[EeJSIX, HE CBSA3aHHBIX C JICYCHHEM), HAYYHBIX HCCIICIOBAHWHA (K TpPUMEpPY, YCTAaHOBIICHUE
3ampeTa Ha CO37[aHie SMOPHUOHOB YEJIOBEKA B MCCIIEIOBATEIIbCKHX TIEIISAX) H JIP.

[Ipu3naBasi 3HAYMMOCTh MEXaHHU3Ma yTOJIOBHO-TIPABOBOW OXpaHbl MpaB MAIUEHTA, B
TOM 4YHClIe B chepe MpUMEHEHHUS COBPEMECHHBIX MEIAWIIMHCKMX TEXHOJIOTHH, CTOUT, TEM HE
MeHee, cornacuThesi ¢ MHeHHeM A. I'. bimnoBa. Kak 000CHOBaHHO mmoyaraeT pOCCHICKHUN
YYEHBIH, «y>XECTOUYEHHE YTOJOBHON MOJUTHUKHA B OTHOIICHHWU MEIUIIMHCKOTO MEepCcOoHaa,
npeHeOperaroniero MpodecCHOHaIbHBIM U YTOJIOBHO-TIPABOBBIM ~ CTaTyCOM, JTOCTHUIJIO
npezenoB 3ddexruBrOCTH [1, €. 5]; pu 3TOM cam 1o cebe (akT 3aKperuieHHsI YrOJIOBHOM
OTBETCTBEHHOCTH 3a IMPECTYIUIeHHS B cdepe MEIUIUHBI HE CIOCOOEH MPOTHUBOCTOSTH
yrpo3am 0€30MacHOCTH MalMeHTa, KOTOPble MCXOIAT OT HEKOMIIETEHTHOCTH MEIMIIMHCKHUX
pabOTHUKOB WJIM HEOE30MaCHOCTH COBPEMEHHBIX MEIUIIMHCKHAX TeXHoJjorui. Uto kacaercs
MOCIEAHNX, TO TMPH UX pa3paboTKe U MPAKTUYECKOM MPUMEHCHHH HEO0OXO0IUMO
PYKOBOJICTBOBATbCS TE3UCOM O TOM, UTO «3THUKH LieJel HeJ0CTaTOYHO, HEOOXOauMa TaKke
9THKA CPEJICTB M METOAOBY [2, ¢. 281] mOCTHKCHHMS TIeIEei.

[IpencraBneHHOE CyXJICHHE B IOJIHOM MEpPEe COOTBETCTBYET OCHOBHOMY IPHUHIIHITY
3alIUThI TIPaB YeloBeKa B chepe MEeIUIIMHBI BHICOKMX TEXHOJIOTHIA — MPUHITUIY MPHOPHUTETA
WHTEPECOB M OJIar OTJAEIBHOrO YeJIOBeKa HaJl HWHTEepecaMHu oOImecTBa W HaykKu (CT. 2
KoHBeHIIMM 0 3amuTe mpaB U JOCTOMHCTBA YEJIOBEKA B CBSI3U C MPUMEHEHUEM JOCTHKCHUN
Ouosoruu 1 MeauIHBL: KOHBEHINH 0 TIpaBax 4enoBeka U Ouomenuuuue, 1997).

CIHCOK UCIOJIb30BAHHOM JIUTEPATYPhI
1. biiunoB, A.T'. YdeHue o0 yrojgoBHO-IIPaBOBOW OXpaHEe MpaB U CBOOOJ MAIMEHTA :
aBToped. muc. ... a-pa ropua. Hayk : 12.00.08 / A.T. baunos ; Capar. roc. OpuI. akai. —
Capatos, 2014. — 50 c.
2. KpsutoBa, H. E. YromoBHoe mpaBo W OHMOAITHKA: NMPOOJIEMBI, JUCKYCCHUHU, TOUCK
pemenuii / H. E. Kpsutosa. — M. : UHOPA-M, 2006. — 320 c.
K conepxanuio

53



VIK 343

M. A. KOXOBEIL
benapycs, bpect, bpectckuii rocynapctseHHbli yHuBepcureT umenu A. C. [Tymkuna
Hayunslii pyxoBoautens — B. M. Pe3iok, crapmuil npenoaBareisb

BOEHHBIE ITPECTYIIVIEHUA B YI'OJIOBHBIX 3AKOHOJATEJIBCTBAX
PECITYBJIMKU BEJIAPYCH U 3APYBEXHBIX TOCYJAPCTB

AKTyalbHOCTh TEMBbl MCCIEAOBAaHUS 3aKIIOYAETCS B TOM, YTO COTHH THICAY JIIOJEH
CTAHOBSTCA >KEPTBAMM TATYAMIIMX BOEHHBIX MPECTYIUICHUM, COBEPIIAEMBIX KaK B MUPHOE
BpeMs, TaKk U B IMEPHOJ BOOPYXKEHHbIX KOH(MIMKTOB. B coBpeMeHHOM Mupe 0co0yro
OMACHOCTh JJIsi OOIIeCTBa MPEACTABISIOT BOOPYKCHHBIE KOH(JIUKTHI MEXIyHAPOIHOTO
XapakTtepa, B TpoIlecCe KOTOPBIX COBEPLIAIOTCS IPECTYIMHbIE MOCITraTelbcTBA MPOTUB
JKEPTB BOMHBI.

B pesynbraTe KpUMHHANIM3alMM  BOEHHBIX MPECTYIUICHWH B  YTOJOBHOM
3aKOHOAATEeNhCTBE PecmyOnuku benapyck copmMupoBanvch IBE TPYIIbI MPECTYIUICHUN:
BOCHHBIE MPECTYIICHUS U MHBIC HAPYILICHUS 3aKOHOB M 00bIYaeB BOWHBI.

Boennble mnpecTyIuieHHs XapakTEpHU3yIOTCS Kak JesHUs, KOTOpble IO CBOEMY
COJICP)KAHUIO TPEJCTABISIIOT CEPhE3HbIE HAPYLICHHUS MEXAYHApOJHOIO T'yMaHUTapHOTO
npaBa, COBEPIICHHBIE B XOAE€ BOOPYKEHHBIX KOH(IMKTOB JIOOOTO  Xapakrepa.
COOTBETCTBEHHO, [JIpyrMe HapyleHUs 3aKOHOB U OOblYaeB BOWHBI — 3TO JESHUA,
OTHOCSIIUECS K WHBIM HApYIICHUSM MEXIYHApOJHOTO T'yMaHUTapHOro IpaBa. BoeHHbIE
MPECTYIUICHUS SBISAIOTCA HanOoJiee TSHKKHUMH HApPYIICHUSMU 3aKOHOB M OOBIYAEB BEJCHUS
BOMHEI [2, c. 56].

JlesiTenbHOCTH ~ TOCYAapCTB B HEOOBIYHBIX,  AKCTPEMANBHBIX  YCJIOBHSX
MEXIYHAPOJHBIX OTHOIIEHWH, B TEPUOJl BOWHBI WM BOOPYKCHHOTO KOH(DIUKTA,
perynupyercs NpUHIMIIAMA W HOPMaMH, OTHOCSIIMMHCS K  MEXIyHAPOIHOMY
rymaHuTapHoMy mnpany [3]. [IpumepamMu BOGHHBIX MPECTYIICHUHN SIBISIOTCS MPECTYILICHUS,
COBEpIICHHBIC B XOJI¢ I'pakAaHCKOW BOWHBI B CHpHH: MPUMEHEHHUE 3alpelieHHOr0 OpYKus,
HE3aKOHHBIM 000pOT OpyXHsl, OOCTpenbl MHUPHBIX KBAapTaJIOB OOEBUKAMH, NPUMEHEHUE
OpPY>KHSI MACCOBOTO MOpakeHUs [4].

MupoBoe cOOOIIECTBO, CTAJKHUBAsACH C PEATbHO CYIIECTBYIOIIUMH BOWHAMH, CO
BpEMEHEM TMPUIIO K HEOOXOIMMOCTH OTrpaHWYEHHsS] HACHUIUS TOCPEACTBOM BBIPAOOTKHU
JIOTOBOPOB, COTJIAIIICHUHM, KOHBEHIUMH, OMNPEACNSIONIMX MpaBa M OOS3aHHOCTH BOIOIOIIHUX
CTOPOH, TaK Ha3blBaeMble IMpaBWia BeleHHs BOWHBL. OHO CTpPEMHUTCS K TOMY, UYTOOBI
CMATYUTH, HACKOJIBKO 3TO BO3MOKHO, TOCIHEJCTBUS BOWHBI, YCTAaHABIWBAas OMpE/IeICHHbIC
TpeOOBaHUS K TIOBEIEHUIO BOWMOIMMX CTOPOH [5]. OCHOBHBIMH MEXIyHApOIHBIMU
MPaBOBBIMU aKTaMH, PETJIAMEHTUPYIOIIMMHU TOBEJCHUE BOIOIOIIUX CTOPOH, SIBIISIOTCS
Kenerckas korBeH1us 1949 r. 06 oOpamieHnn ¢ BOCHHOTUICHHBIMHU, JKEeHEeBCKass KOHBEHITUS
1949 r. o 3amuTe rpakAaHCKOr0 HaceJIeHUs! BO BpeMs BOMHBI, [[0MOMHUTEIbHBINA TPOTOKOJI K
KeneBckuMm koHBeHUMsIM 1949 1., Kacalomwuiics 3allUdThl KEPTB MEXKIyHAPOIHBIX
BOOpY KeHHBIX KOHPUKTOB (I[TpoToko: I) u mp. [6].

Boennsbie npecTymieHus U Ipyrue HapylIeHHsI 3aKOHOB U 00bIYaeB BEJICHUSI BOWHBI —
COBCPIICHHBIC YMBIIUICHHO OOIIECTBEHHO OIACHBIC MICSHHS, NPEIyCMOTPEeHHBIC TJI. 18
OcoOenHoit yactu YronoBHoro kojaekca Pecnmybnuku benapych, BbIpakaromuecss B
HApYIICHUH YCTAaHOBJICHHBIX MEXIYHApPOJHBIM TYMAHHTAPHBIM TPABOM TNPABUJI BEACHUS
BOITHBI, UCTIOJIL30BAHUSI CPEJICTB U METOA0B OOpHOBI, OOpallleHusl ¢ KEPTBAMHU BOWHBI U JIp.
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K BoeHHBIM mpecTymiieHusIM, OTpa)keHHbIM B YTOJOBHOM Kojaekce Pecrmybnmuku benapyces,
OTHOCSITCS: BepOOBKa, oOy4yeHHe, (UHAHCUPOBAHUE U HCIOJIH30BAHUE HAEMHHUKOB,
HAa€MHHUYECTBO, IPUMEHEHHUE OPYKHsI MaccoBOTo nopaxeHus. OTHUM U3 CaMbIX CEPbE3HBIX U
OMNAacHBIX BOCHHBIX MPECTYIUICHUH SIBISETCA NPUMEHEHUE OPY’KHUS MACCOBOTO IMOPaKEHHUS.
CornacHo ct. 134 YronoBHoro koaekca Pecny6muku benapych, 3a coBeplleHHE€ JIaHHOTO
MPECTYIUICHUs MIPelyCMaTPUBACTCsl HaKa3aHWe B BUJIE JIMIIEHUS cBOOOMBI HAa cpok oT 10 mo
25 meT, WM MOXKU3HEHHOTO 3aKIIIOUEHHUs, WM cMepTHOM KasHu [1]. Takxke oTnmuutensHOM
OCOOCHHOCTBIO BOCHHBIX NPECTYIJIEHUH SIBISETCA TO, YTO K JaHHBIM MPECTYIUICHUS
HENPUMEHUM CPOK JaBHOCTH.

Kak u Bce 3aKOHBI, HbIHE JEHCTBYIOIIHME YTOJIOBHBIE KOJEKCHI PAa3JIMYHBIX CTPAH
UMEIOT CBOM omMuudA. [IpoBoAs CpaBHHUTENBHBIM aHalIM3 YrOJOBHOIO 3akoHa Poccuiickoit
@Oenepalil 1 yroloBHOTO 3akoHa PecnyOnuku benapych, CTOUT OTMETHTH CIEAYIOLIUE
OTJIMYUTENBHBIE 4YepThl. POCCMICKUI YrOJOBHBIM 3aKOH COAEPKUT IJaBY, MOCBSILICHHYIO
MPECTYIUICHUSIM MPOTUB MUpa U 0e30macHOCTH yenoBedecTBa (Ti. 34), KoTopas BKIIOYAeT B
ce0s1 BOGHHbIE MPECTYIUICHHS, 8 UMEHHO HAaeMHUYECTBO, IPIMEHEHHE 3aMpEIleHHBIX CPE/ICTB
U METOJIOB BEACHMs BOWHBI U Jip. B yronoBnom 3akoHe PecnyGmnuku benapych comep:kutcs
IJ1aBa, KOTOpas € HENOCPEICTBEHHO IIOCBAILIEHA BOCHHBIM IPECTYIUIEHUSM U JAPYTUM
HapyIICHUSM 3aKOHOB M OObIuaeB BeieHHUs BOWHBI (T71. 18). OCOOEHHOCTHIO, OTHOCSIICHCS
K yroJloBHOMY 3akoHy Poccuiickoit ®@enepauuu u Pecnyonuku benapyce, siBisiercs To, 4TO
K BOCHHBIM IIPECTYIUICHUSAM HE MPUMEHSIETCS] CPOK JaBHOCTH.

Ananmu3 VYTONOBHOTO KOJeKca YKpawHbl W YTOJOBHOTO Kojekca PecmyOunku
benapycr mo3BoJsieT clienarb BHIBOJ O TOM, YTO 3aKoHoAarenbcTBoM Pecrybnuku benapych
IIPEyCMOTPEHbl 0O0JIE€ CYpOBBIE HaKa3aHUS 3a COBEPIICHHWE BOEHHBIX IPECTYIUICHUH.
B YronoBHOM KoJiekce VYKpauHbl BOEHHBIE MPECTYIUIEHHMS COJEpXkKaTcsi B paslene o
IPECTYIUIEHUSAX NPOTUB MHpa, OE30MACHOCTH YEIOBEYECTBA U MEXKIYHApOAHOIO MOpsAKa
(pazn. 20). Ilpumepamu Ha VYKpauHe SBISIOTCS BOCHHBIE TPECTYIJICHUS YKPAaWHCKUX
CHJIOBHKOB, @ IMEHHO HapyIIECHHs 3aKOHOB U 0OBIYaeB BEJICHUS BOMHBI.

CpaBHHUTENIBHO-TIPABOBOM aHaau3 YTOJOBHOrO Kojekca PecrnyOmmku benapyce u
VYronouoro konaekca PecmyOnukm KazaxcrtaH m03BOJII€T BBIJICTUTh 3HAUYUTEIbHBIC
OTIUYMUTENIbHBIE YepThl. [JaBHOW OCOOEHHOCTHIO VYTOJIIOBHOTO Kojaekca PecmyOmuku
KazaxcraH siBisieTcst TO, 4TO OH HE MMEET pa3ZIelioB, TJIaB, a CTAThU PACIIOI0KEHBI B OOBIYHOM
nocienoBareapHOM Topsanke. Cpeaum Bcex cTaTed KOJEKCAa 3aKpEIJIEHbl M HOPMBI,
peryiaupyromue  BOCHHbIE  MpecTyIuieHus. 3akoHojaTenb  PecnyOnuku — Bemapych
npexycMarpuBaeT Oosiee BBICOKHE HaKa3aHUS 32 COBEpIICHHE TaHHBIX MPECTYIJICHHH 1o
cpaBHeHuto ¢ PecniyOnukoit Kazaxcras.

VYronoBHbIH Kogeke ['py3un, kak 1 YToI0BHBIN Koaeke PeciyOnuku benapych, nmeet
pazzensl, rinasbl. Paza. 14, a uMeHHO NpecTyIIeHus IPOTHUB YEJI0BEUECTBA, BKIIIOUAET B ce0d
BOEHHbIE MpecTyIuieHus. YTo KacaeTcsi Haka3aHUM 3a COBEPILEHHBIE NPECTYIJICHUS JaHHOTO
BHJa, TO 3HAYUTENIbHBIX OTIMYMI He HaOmojaercs. IIpumMepoM BOEHHBIX NPECTYIICHUMN
['py3un sBisieTcss NPUMEHEHUE OPYKHSI MaCCOBOTO MOPAKEHUSI.

Takum oOpa3oMm, B LEISX COBEPILIEHCTBOBAaHUS YrOJOBHOI'O 3aKOHOAATENbCTBA
HEOOXO0IUMO CO3/IaHHE IOPUAUYECKON 0a3bl ISl yTOJIOBHOTO MPECIIEIOBAHMS IPECTYIUICHUH,
KOTOpBIE COBEPIIIAIOTCSI B 00CTAaHOBKE BOOPYKEHHOTO KOH(MIHKTA. C IeNbI0 IPEA0TBPALICHHUS
BOCHHBIX TMPECTYIJICHUN NpeiaracTcsl JOMOJHUTH OOIIYI0 4YacTh YTOJOBHOTO KOJEKca
Pecniybnuku benapych HOBBIM pa3ziesioM, B KOTOPOM OIMUCBIBAIOTCS ONPEENIEHHBIE BOIPOCHI
CTPYKTYpbl YTOJIOBHOI'O 3aKOHOJATEIbCTBA BOEHHOIO BpeMeHH. Takxke, BO3MOXKHO,
HEOOXOMMO pPaCIIMPUTh KpPYyT JHI, KOTOpble MOTYT OBITh CyOBEKTaMH NPECTYIUICHUH,
COBEpIIAEMBIX B 30HE BOOPYKEHHOTO KOH(IMKTA. DTO MOCHOCOOCTBOBAjIO ObI B IMEPBYIO
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ouepellb TPENOTBPAIICHUIO BOCHHBIX MPECTYIUICHHWHA, a TakKe PACKPBITHIO JaHHBIX
npectymieHnii. Hapsay ¢ 3TUM CyIIeCTBEHHO pacUIMpeH KpYr OOBEKTOB IOCATATENIBCTBA,
KOTOpPbIE MOTYT BIIMSTH HA oOecrieueHrne MUpa U 0€30IaCHOCTH YEIOBEYECTBA, a TAKXKe MPaB
¥ cBOOOT IMYHOCTH B YCIIOBHSX BOOPYKEHHOTO KOH(IIHKTA.

VYTosI0BHBIE HAKA3aHUS 32 COBEPILICHIE BOCHHBIX MPECTYIUICHUH U APYTUX HAPYyIICHUN
3aKOHOB M OOBIYaeB BEJCHHUS BOWHBI, OE3yCIOBHO, CHOCOOCTBYIOT 3()()EKTHBHOCTU HX
NpeOTBPALICHHUS.
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VJIK 347.96

E. I1. KYJIABYXOBA
benapycs, HoBonosotik, [Tonomkuil rocy1apcTBEHHBIN YHUBEPCUTET
Hayunslii pykoBoaureins — E. H. i pmMou, kanauaaT opuIMY€CKUX HAyK, JTOLEHT

JOCTYI K MTPABOCYANIO HECOBEPIIEHHOJIETHUX

Bce Mbl 3HaeMm, Kyaa ciemyeT oOpamiaThes, CTAIKHBAsACh C HapyIICHHEM 3aKOHA U
’KeJasi BOCCTAHOBHTH CIIPAaBENIMBOCTh, M BCE MBI IMeeM Ha 3To mpaBo. [IpaBo Ha mocTym K
NPaBOCYAHMIO CETOJHS HEOOXOTUMO paccMaTpuBaTh B KayecTBE OJHOTO W3 MPHUHIUIIOB
CyneOHOI BIacTH, T.€. OJHOTO W3 €€ OCHOBHBIX, HMCXOAHBIX MoJoxeHuil. Jloctym
MMpaBOCYIUIO MOKCT IMPOABIATHCA B Pa3HbIX ACIICKTaX. B paMKax JaHHOI'O0 HMCCIICAOBAHUA
HOHATHE «IOCTYI K MIPaBOCYIUIO» CIIEAyeT TOHUMAaTh KaK CIOCOOHOCTH JIIOJeH JT0OUBaThCS
CpCacCTB HpaBOBOI\/'I 3alUTEI W IIOJYy4YaThb HUX YCPE3 0(1)I/IHI/IaJ'II)HLIe NI HeO(l)I/IHI/IaJ'H)HI)Ie
OpraHbl OTIPABICHUS MPABOCYAMS B COOTBETCTBHM C NPHHIMIIAMH BEPXOBEHCTBA ITpaBa U
HOpPMaMH B OOJIACTH ITPaB YEJIOBEKA.

Wnest OecripensTCTBEHHOTO OCTyHa K CyAy 3aKpervieHa B psijie MEXIyHapOIHBIX
JOKYMCHTOB, TaKUX KaK Bceo6ma$[ ACKJIapanusa ImpaB YCJIOBCKaA, EBpOHGfICK&S[ KOHBCHIIUA
O 3alIMTe MpaB YeJOBEKAa M OCHOBHBIX CBO0OJA, MeXIyHapOIHBIH MaKT O Tpa’kIaHCKUX
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U TMOJIUTUYECKUX MpaBax U Jp. OpHako, yToOBl IpaBa 4YeIOBEKa OBLIM 3alUIICHBI, MaJo
UX HamucaTh Ha Oymare, Hajgo, YTOOBI CaM YEJIOBEK XOTeNl M yMeJ MX 3allUTUTh, a TI1aBHOE,
UMeJ JUIsl 3TOTO BCE CPEICTBa. McTopUyecKu CIIOKHUIOCH TaK, YTO OINpPEAEICHHbIE TPYIIIbI
HACEJICHUsl B CHIIy Pa3IUYHBIX OOCTOSITENBCTB HMMEIOT MEHBIIE MpaB M BO3MOXKHOCTEH
UX pealln3allyu.

VA3BUMON TpyIIION HaceleHus, 4YbM IIpaBa HE BCErJa BOCIHPUHHUMAIOT BCEPHE3,
ABJIAIOTCA A€TU. XOTS BaXHOCTh JOCTyIa K MIPaBOCYAMIO OJMHAKOBA JJISl I€TE€l U B3POCIIbIX,
npaBa jAeTeil B 3Toi 001acTH 0JIroe BpeMsi HTHOPUPOBAIUCH U UTHOPUPYIOTCS /10 CHUX TIOD.
Cy11ecTBYIOT OIPEJIETICHHBIE CIOXKHOCTH, KacalolUeCss TOro, Kak AETAM 3allUTUTh ce0s OT
HACWINS WU APYTUX BUJOB HapyIICHUH MpaB 4yesloBeka. YacTo OHU MPOCTO HE 3HAIOT, KAKUE
IIpaBWJIa U UHCTPYMEHTHI UM MO>KHO MCIOJIb30BaTh.

Kax mexxayHapoHble, TaK U HAIlMOHAJIbHbIE 3aKOHO/IATEIbHbIE AKThI MPEJOCTABISIOT
JETSIM pazanyHble npasa. CyIliecTByeT LEbli psi JOKYMEHTOB, 3aKpPEIUIAIOIINX [IpaBa AeTeH,
Haubosee 3HaUMMBIN U3 KOTOpbIXx — KoHBeHIus o mpaBax pebeHka, npuHartas ['eHepanbHON
Accambneert OOH B 1989 r. Cr. 4, 19 u 33 KoHBEeHIIMHN NpeAyCMAaTPUBAIOT Pa3IMYHbIE MEPHI
3alIUThl peOCHKA OT Pa3IUYHBIX YIPO3 U IMOCATATENbCTB. JTO U pa3pabOTKa COLMAIBHBIX
IpOTrpaMM C LENbI0 MPEJOCTaBICHUS HEOOXOAMMOM MOIICPKKH PeOCHKY U JTUIaM, KOTOpBIE
0 HeM 3a00TsTCsl, a TaK)Ke 3aKOHOAATEbHbIC, aAMUHUCTPATUBHBIC, IPOCBETUTENIbHBIC U HHbIE
Mmepsl [1]. Omgnako numib monoBuHa cTpaH mupa parudunupoBanu Kousenuuio OOH o
npaBax peOeHKa, YTO He J1aeT BO3MOXKHOCTHU JIETSM HANpPsMYIO 3alllMIIaTh cBou mpasa. Cynabl
U MEXaHU3MBI MOJIa4YH JKAT00 YacTO HE MPEIyCMaTPUBAIOT CHEUUATBHBIX MOJTHOMOYUN WIN
BO3MOXKHOCTEH ISl 3alMTHI MpaB JETel, a JeTH 4acTO He MMEIOT JocTyna K OecruiaTHOM
IOPUINYECKON KOHCYJBTAlMM M TIOMOIIHM, KOTOPbIE MM HEOOXOAMMBI Uit 3((HEKTUBHOTO
B3aUMO/ICHCTBUS C IPABOBOM CUCTEMOM.

Hambonpmmii Bkianm B pacmmpeHun mpaB aeredl BHec Jlerckmit ¢onnx OOH
(FOHUCE®) — kpynHeiinas B MuUpe opranu3ais, koropas 6ojee 70 JieT 3amuimaeT npasa
neteit B 6onee uem 190 ctpanax u teppuropusix. KOHUCE® ucnonb3yeT cBoM MOTHOMOYUS
JUISL HaJla)KMBaHMSI TMAJIOTa U COACUCTBUS B OCYIIECTBICHUU MPOrPaMM COTPYIHUYECTBA IO
npaBaM peOCHKa MeXIy pa3IMYHBIMH 3aMHTEPECOBAHHBIMU CTOPOHAMHM, BKJIFOYAs
roCyAapCTBEHHbIE OpPraHU3alluU, TPAKIAHCKOE OOIIECTBO U MEXKIYyHAPOJHbIE OpraHHU3aIlHiH.
Taxxe @®oHA NpPoABUraeT KOHILEMIMIO BOCCTAHOBUTEIBHOTO NPAaBOCY/HS B OTHOLIEHUU
HECOBEPIICHHOJIETHUX C IENbI0 OTPAXKICHHS JeTel OT CHCTEMbI YTOJIOBHOTO MPABOCYIUSI.
ITpu nonnepxke FOHUCE® 6pina co3nana cyaeOHas MOIeNb, KOTOpask JOCTUTIIA OYCBHUIHBIX
MOJIOKUTENBHBIX PE3YJbTAaTOB. bBbUTM co3maHbl crienuaibHble KOMHATHI Ui JAeTed Ui
oOecrnieyeHns noaxondiell atMochepsl — 3a IpeneaaMu KaMep U OTAEIbHO OT B3POCIBIX.
Jpyxento0HbIe K IETSAM MPOLEIyphl BKIIOYAIOT CIICUUATbHBIX CyIel ISl pacCCMOTPEHHUS e
B OTHOIIEHMHM HECOBEPUICHHOJIETHUX M OCOOble MpEeANUCaHus JIs 3alUThl JAETEH,
HaxXOASAIMUXCS B KOHGIMKTE C 3akoHOM. JleTsiM-kepTBam Oousbllie HE MPUXOTUTCS
CTaJIKMBAThCSI C IPAaBOHAPYLIUTENSAMU BO BpeMs cyneOHoro 3acenanus. [IpaBa nerelr MoryT
OBITh TPENCTaBICHbl CHEIUAIbHO OOyYEeHHBIMH aJBOKaTaMd. B  cOoOTBEeTCTBUU C
MEXIyHapOAHBIMU CTaHAApTAaMHU TapaHTHUpPYyeTCsl OeclyiaTHash MpaBOBas IOMOIIb JETAM-
KEpPTBaM U CBHJICTENISIM NPECTYIUIEHUH, a TakkKe MAETAM, HaXOAAIUMCS B KOH(DIMKTE
C 3aKOHOM [2].

Bce 3t Mepbl uMEIOT OONBIION MOTEHITHAN [T yIy4YIIeHHs] PaBHOIIPABHOTO JOCTYTIA
JeTell K MPaBOCYIUIO M JIOCTKCHHS OOJBIIET0 ycClexa HE TOJNBKO B peaji3allid IpaB
HECOBEPIICHHOJIETHUX, HO U JJIs JyYIIel 3allUThl )KEPTB U CBHUJIETENCH MPECTYIUICHUH U, YTO
0oJsiee BaXKHO, JIJIs1 UICIIPABJICHUS TIOCIEICTBUN HapylLIeHu npaB aetei. OqHaKko HE0OX0IUMBbI
JOTIONTHUTEJIbHBIE MEpOMPUATUS Ml YKPEIUICHHs 3aKOHOJATENbCTBA B cdepe MpaBoOCyIus
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JUIs AeTel 1 00ecredeHusl TMOTHOTO COOJIOICHUs TIpaB peOCHKaA, Pa3BUTHS AIbTEPHATUBHBIX
YCIIyT, YKpeIUIeHHsI TMOTEHIHaja CIEIUATNCTOB B CHCTEME IMPaBOCYIUsS B OTHOIICHUU
HECOBEPUICHHOJIETHUX MyTEM O3HAKOMJIEHMSI HAlMOHAJIbHOW CHUCTEMBI C MEXIAyHapOJHBIMU
HOpMaMHU M CTaHIapTaMHu.

CymectByer MexayHaponnas cetb o mpaBam pebdenka (CRIN) — mpaBozamurtHas
opranmzaius, kotopas Obuta yupexxaeHa B 1995 r. JlaHHas ceTh cocTaBuiia M OMyOJIHMKOBaa
pedTHHr 3((EKTUBHOIO HCIIOJIB30BAHMUS JI€TbMU CYJOB Ul 3alllUThl CBOUX IIPaB.
locymapcTBa B pelTHHTE paH)XXUPOBAIUChH B COOTBETCTBUM C MHUPOBBIMH CTaHIapTaMU
Jnoctyna jaeredl k npaBocyauto. Co3naTeny pedTHHra MOoJAYEpKUBAIOT, YTO OH OLIEHUBAET HE
TO, HACKOJBKO XOpOIIO cOOJIIoJaloTCa IMpaBa JeTell B KaxAOW CTpaHe, a TO, Kakue
BO3MOXXHOCTM B O0JIacTH 3alUThl CBOMX IIpaB M JOCTyNa K IPAaBOCYJUIO0 CTPaHbI
MPEJOCTaBIAIOT JeTAM. PedtuHr cocraBieH u3 197 rocynapct. IlepBeie Tpu mecra —
y benbruu, [opryranun n Mcnanuu. Pecnybnuka benapycs Ha 137 mo3unuu, 3T0 ypOBEHb
HWKE CPEIHETO U CaMblid HU3KUM pe3yibTaT B EBporie [3].

Uro kacaercs 3aKpeIUICHUs IIpaB HECOBEPLIEHHOJETHMX HA JOCTYI K MPaBOCYJHUIO
u BooO111e npas aereii B Pecniyonuke benapych, 0CHOBHbIE HAIllpaBJICHUS U OpraHU3alMOHHbBIE
OCHOBBI oOOecrieueHHs MpaB peOeHka ompeneneHsl B 3akone PecmyOmuku benapych ot
19 Hos16pst 1993 1. Ne 2570-XII «O mpaBax pebeHka». OH mpemocTaBiseT AETIM B BO3pacTe
14 ner u crapuie npaBoO Ha MOJIYYEHHE HOPUAMYECKOM IMOMOIIU JJIsl OCYIIECTBICHUS U
3alUTHl CBOMX IMIPaB U CBOOO/I, B TOM YHCJIE MPABO MOJIb30BATHCS B JIF0O0H MOMEHT OMOIIIbIO
a/IBOKaTOB M JIPYT'HIX CBOMX IpECTaBUTENICH B cyne 0e3 cormacus poaurened. FOpunuueckas
MOMOIIb JIETSM OKa3bIBAaeTCs aJIBOKaTaMM 3a CUET CPEICTB Koyuiernu aaBokatoB [4]. Kpome
storo, Kogeke PecyOnuku benapyck o Opake u cembe (manmee — KobC) mpemycmarpuBaet
TapaHTUU OCYIIECTBICHHUS JE€ThbMU TpaBa Ha JAOCTYNn K mpaBocyauto. OIHON M3 Takux
rapaHTuil sBisieTcs 3akperwieHue B cT. 66/1 KobC mpaBa peOcHKka Ha 3alllUTy CBOUX IpaB
1 3aKoHHBIX MHTepecoB. CormacHo cT. 189 KobC, pebeHok BIpaBe 0OpaTUTHCS 3a 3alUTOMN
CBOMX IPaB M 3aKOHHBIX MHTEPECOB B KOMHCCHU IO JIe]aM HECOBEPIICHHOJIETHUX, OPTaHbI
OTIEKH U MOINEUYUTENbCTBA, IPOKYPATYPY, a ¢ 14 1eT — U B CyJ, a TAKXKE OCYIIECTBIATH 3aIIUTYy
IpaB M 3aKOHHBIX HMHTEPECOB YE€pE3 CBOMX 3AaKOHHBIX IpEACTaBUTENCH. 3aluTy IpaB U
3aKOHHBIX WHTEPECOB JeTel oOecrneuuBaroT B MpeieNiax CBOed KOMIETEHIIMHU TOCyaapcCT-
BeHHbIe opranbl corimacHo cT. 183 KobC [5]. Takxke Pecrybnuka bemapych paruduimpoana
KonBenmuto o mpaax pedenka 28 utons 1990 r., u ¢ 30 oxTsa6ps 1990 r. ona BcTynuia B
cuiny. Y. 3 cr. 13 3akona «O mpaBax peOeHKa» 3aKpeIUIsieT, YTO B Clydyae HapylIEeHUs IpaB
pebenka, kotopbie omnpeneneHsl Konsenmueit OOH o mpaBax pebenka 1989 r. m uHBIMHU
akTaMH 3akoHojaTenbcTBa PecnyOnuku benapych, peGeHOK MMeeT mpaBo oOpamiarhCsi B
KOMUCCHH TIO JieJlaM HECOBEPUICHHOJIETHUX, OPTaHbl OMEKU U MOMEeUUTENbCTBA, TPOKYPATypY,
a 10 JOCTMXKEHMHU 14 et — B ¢y JUIsl 3alllUThl CBOUX NPaB ¥ 3aKOHHBIX MHTEPECOB.

Opnako KouBeniuss He Oblla TOJHOCTHIO BKIIOUYEHA B HAIMOHAIbHOE
3aKOHOAATENbCTBO. TakuM 00pa3oM, TOJIBKO JETH B Bo3pacTe 14 jier u crapiie MOryT oJaTh
XKanoOy B CyJ, NEHUCTBYs 4epe3 3aKOHHOTO MPEICTaBUTEINA, U UMEIOT MPaBO y4yacTBOBATh B
cyneOHOM pazbupatenbcTBe. OTCYTCTBHE CIENMATM3UPOBAHHBIX CY/IO0B WM HE3aBUCHUMOTO
yUpeKJIeHHUs 0 MpaBaM 4eJI0BEeKa, a TAK)Ke OTCYTCTBHE UETKO YCTAHOBJICHHBIX MPOLEAYD AT
IPEOCTAaBICHUS] TOKa3aHUM JAETbMU B CyJA€ ABIAIOTCS OapbepaMu JJisd JOCTyna Jerei
K MpaBocyauio B bemapycu.

VYuursiBasg u To, uto Pecnybnuka benapychk 3ansna 137 mecro B peittunre CRIN,
HEOOXO0IMMO OCYIIECTBUTH sl MEp, HANIPABIEHHBIX Ha co3laHue HalmoHaabHOrO HHCTUTYTA
[0 [TpaBaM  YeJIOBEKa, 3allMILAIOLIEr0 MHTEpPEChl JeTel; MOATOTOBKY CIELHMAJIUCTOB,
paboTaromMx B HMHTepecax JAeTed W C JEeTbMHU, a TaKKe C MPEICTaBUTENSIMHU CyACOHBIX
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OpraHoB, CJIEJOBATEISIMH, IPOKYpPOpPaMH U MUWJIMLUEH, JUIsl YCIEIIHOTO PELIEHUS BOIPOCOB
o0 oxpaHe mpaB [JeTel; COBEPLICHCTBOBAHME IPABOBOM 3alIUThl MyTEeM YKpPEIUICHUS
OpPraHM3al[MOHHOTO MOTEHLMaNa, MOBBIIIEHUS YPOBHS MPAaBOBOM IPaMOTHOCTH M OKa3aHUS
IOPUIMYECKOM MOMOIIM AETAM; pa3paboTKy MpOLEnyp, YUUTHIBAIOIIUX HHTEpEChl peOeHKa,
B CyJlax, B IEHUTEHIIMAPHBIX U IPYTUX 3aBE/ICHUAX, a TAKXKE B YUPEKICHUSIX JJIs JETEH.

Xo0Tsl ObUT JOCTUTHYT HEKOTOPBIH MPOrpecc B MPaBOCYIUH JUIsl HECOBEPILIEHHOIETHUX,
eIlle MHOTO€ MPEJICTOUT CeJIaTh JUIsl 0OecreueHusl MpaBoCcyaus JUIsl BCeX JIeTeH, Ubu IMpaBa
Obuln HapyuieHsl. I KaXI0ro HapylIeHUs IpaBa JOJDKHO IMPELyCMaTpUBATBHCS CPENCTBO
IIPaBOBOM 3aIlIMTHI. [I€TH TOXKE 4acTO CTAJIKHUBAIOTCSI C HECIPABEIIMBOCTHIO, U OHU JOJKHBI
UMETh CpEJCTBa Ui IOJIyuyeHHs! ObICTporo, 3((EeKTUBHOIO U CIPaBEUIMBOIO OTBETA JUIs
3alIUTHl MX TMpaB, 4YTO JOJDKHO OBITh JOCTYIHO 4epe3 Mpo3pauHblii, 3(QPEKTHBHBIH,
NOJOTYETHBIM M JOCTYIHBIM Ipouecc. JlocTynm K IpaBOCYIUI0 HECOBEPUICHHOIETHHUX
03HA4aeT, 4TO JETH JOJDKHbl HMMETh BO3MOXHOCTb JIOBEPATh IIPaBOBOM CHUCTEME U
MCIIOJIb30BAaTh BCE CYLIECTBYIOIINE MEXAHU3MBI 3aLIUTHI.

CIIMCOK MCIIOJIb30BAHHOM JIUTEPATYPbI
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OBIIASA XAPAKTEPUCTUKA U ®YHKIUU ITPOKYPATYPbI

B nanHOl cTaThe MBI PACCMOTPUM OOIIYIO XapaKTEPUCTUKY MPOKYpaTypbl U CPAaBHUM
MecTo W (DYHKIMH TPOKYypaTypbl YKpauHBl C TPOKYpaTypoill HHOCTPAHHBIX T'OCYAapCTB.
AKTyanbHOCTb MCCIEAYEMOM TEMAaTUKN OINPEAEIAETCS TEM, YTO MPOKypaTypa — 3TO OJIUH U3
LHEHTPaJIbHBIX TOCYAAPCTBEHHBIX OPraHoOB YKpauwHbl, (PYHKIMH KOTOPOTO IO3BOJISIIOT
o0ecrieunBaTh COOI0/IEHIE HOPM JIEHCTBYIOILIETO 3aKOHOJATEIbCTBA.

Crnenyet cornacutbesi ¢ MHEHMEM ydeHoro M. M. ByOpuka, KOTOpelii cuuTaer, 4Tto
9TO OPraHU3allMOHHO CaMOCTOSITENIbHAS TIOCYAApCTBEHHO-IIPABOBAsl OpPraHU3alus, KOTopas
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IpU BBIIOJHEHUH CBOMX IIOJHOMOYMHM AaKTHMBHO B3aUMOJEHCTBYET CO BCEMH BETBSIMHU
TOCYAapCTBEHHOW BIACTH W SBJSETCS BAXKHBIM 3JIEMEHTOM OOecCredeHHus OalaHca MEXKIY
HuMU. DyHKIMK TPOKypaTypbl — MOAJEp)KaHUE TOCYJAapCTBEHHOTO OOBHHEHHUS B CYJE,
MPEJICTABUTENILCTBO HHTEPECOB TpaKAaHWHA WM TOCyJapcTBa B CyJAe B Clydasx,
ompenieNIeHHBIX 3akoHOM YKpauHbl «O mpoKypaType», Haa30p 3a COONIOACHHUEM 3aKOHOB
OpraHaMM, OCYLIECTBIISIOIIMMHU  OINEPaTUBHO-PO3BICKHYIO  JAEATEIbHOCTh,  JIO3HAHUE,
JIOoCy/Ie0HOE CIIEJICTBUE; HAM30p 3a COOJIOICHWEM 3aKOHOB TMPU HWCIOIHEHUH CYIeOHBIX
pELIeHUI 10 YroJIOBHBIM JI€JaM, a TaKKe€ IMPU MPUMEHEHUU APYTUX MEpP INPUHYIUTEIbHOTO
XapakTepa, CBSI3aHHBIX C OrPAaHUYEHHUEM JIMUHOM cBOOObI rpaxaaH [1, c. 56].

JlesiTenbHOCTh  MPOKYpaTyphl — OCHOBBIBAETCS  Ha  CICAYIOUUMX  MPUHIIUIAX:
BEPXOBEHCTBA IpaBa U MPU3HAHUS YEJIOBEKA, €r0 KU3HU U 370POBbsl, YECTH U JOCTOUHCTBA,
HENPUKOCHOBEHHOCTU M 0€30MacHOCTH HAWBBICIICH COIMANBbHOM IIEHHOCTHIO; 3aKOHHOCTH,
CHPaBEAITUBOCTH, OECIIPUCTPACTHOCTH U OOBEKTUBHOCTHU; TEPPUTOPUAIBHOCTH; MPE3yMIIIHN
HEBUHOBHOCTH; HE3aBHUCHUMOCTH IPOKYPOPOB; TapaHTUPOBAHHOCTH OT HE3aKOHHOTO
HOJUTHUYECKOI0, MaTEPUAIBLHOIO WJIM MHOTO BO3JECHCTBHUS Ha IPOKypopa IpU MPUHATHH UM
pelIeHrit BO BpeMsl UCIIOJIHEHHUS CITYKEOHBIX 00s13aHHOCTEN; MOJUTHYECKONW HEHTPaIbHOCTU
IPOKYpaTypbl; HEAOIYCTUMOCTH HE3aKOHHOI'O BMEILIATENIbCTBA IPOKYPATYPhI B IEATENBHOCTh
OpraHOB 3aKOHOAATEJIbHOW, WCIOJHUTEIRHONM W cyneOHol Bimacth u ap. [1, c. 58].
[Ipokypatypa YkpauHsl — 3TO €AMHAas CUCTEMA OPTaHOB, KOTOPYIO COCTABJIAIOT I 'eHepaibHas
OpoKyparypa  YKpauHbl, CIEUUATM3UPOBAHHAS  AHTHUKOPPYILHMOHHAs  MPOKypaTypa,
pEerruoHaNbHbIE IPOKYPATYpPhl, MECTHBIE IPOKYPATYPbI, BOEHHBIE TPOKYpaTypsl [ 1, c. 59].

MupoBas mpakTHKa 3HaeT CIIEAYIOIIUe MPUMEPhl OTHOCUTEIBHO MECTa MPOKYpaTyphl
B CUCTEME I'OCYJapCTBEHHBIX OpraHoB: 1) cTpaHbl, /i€ NMPOKypaTypa HaXOAWUTCS B COCTaBE
MunucrepctBa roctuiun (CIIA, ®pannus, Ilonpma). Tak, 8 CIIIA u Ilonbire MuHHCTP
IOCTUIIMU SIBJISIETCS OJHOBPEMEHHO U TE€HEpPAIbHBIM IPOKYpPOPOM, €My IOJYMHEHBI
HIDKECTOSIINE TIPOKYPOPHI; 2) CTpaHbl, B KOTOPBIX MPOKYpaTypa BXOJUT B COCTaB CyJeOHOTO
KopIryca (Maructparypsl) 1 Haxoautes npu cynax (Mcnanus, Uranus). Bynyun BxiroueHHON
B CUCTeMY cyAeOHOIl BiacTu ¢ (YHKIIMOHAJIHHOW aBTOHOMHEW, MPOKypaTypa BBIIOIHSET
3a/la4yi B COOTBETCTBUU C NPUHLHUIIAMHU €IUHCTBA JAEMCTBUM, MEpapXUUECKOW 3aBUCUMOCTH,
3aKOHHOCTH U OecmpuctpacTHOCTH. Tak, B Micnanuu mpokyparypa crocoO0CTByeT IOCTUILIUU B
3alIUTe 3aKOHHOCTH, NpaB W CBOOOJ TpaKaaH, a TakXke CIeTUT 3a COOI0EeHHEM
HE3aBUCUMOCTH TpUOYHAJoOB, [100MBaeTcs TMepel] HUMH YyIOBJIETBOPEHHS MyOIHMYHOTO
uHTepeca. Bosrnamisier ee reHepaibHBIE MPOKYpOp TIOCYJIapcTBa, KOTOPBIA B HEpapXuu
Cy/eOHOW BJIACTHM CUYHWTAeTCs CIEAYIOIIMM JIMIIOM Toclie mpezcenarens BepxoBHoro
TpuOyHana; 3) cTpaHbl, I/ie IPOKypaTypa BbIJIEJIE€HA B OTAEIBHYIO CHCTEMY M IOJOTYETHA
napiamenty (KHP, Ky6a, CnoBakus, bonrapus): B 3THX CTpaHax Ha MPOKypaTypy
BO3JaraeTcsi OOIMH HaA30p 3a 3aKOHHOCTHIO; 4) CTpaHbl, B KOTOPBIX HET IPOKYpaTypbl
(BenukoOpuranms).

B coBeTckoil U IOCTCOBETCKON HOPUIMYECKOW JIMTEpaType BBICKAa3aHbl pa3/InYHbIC
B3IJIS1IbI OTHOCUTEBHO MECTa MPOKYPATyphl B CUCTEME TOCYAapCTBEHHOr0 MexaHu3ma. OHU
CBOJATCA K clieAyromeMy: 1) mpokyparypa JOKHa OBITh BKIIOUYEHA B CyNEeOHYIO BETBB
BJIACTH, U €€ OCHOBHOW ()yHKIIMEH JOJDKHO CTaTh OCYIIECTBICHHE OOBUHUTENBHON BIIACTH B
rocyAapcTBe; 2) NpoKypaTypa He J0JKHA OTHOCUTHCS HU K UCIIOJHUTENIBHOM, HU K Cy1eOHON
BJIACTH, a IOJDKHA ObITh opranoM BepxoBHoit Pansl YkpanHnsl, 4ToOBI peaibHO 0OecreuynBaTh
3aKOHHOCTh: OyQy4d B CTPYKTYpe OpraHOB 3aKOHOJATEIbHOM BIACTH, MPOKypaTypa
BBICTYIAeT KaK €JIMHCTBEHHBIN OpPraH HE3aBUCUMOTO KOHTPOISA 3a COOIIOJCHHEM 3aKOHOB
IIpY BBIHECEHHH CyIEOHBIX PEHICHUH; 3) MCXO/s U3 CETOMHIIHUX PEATIi U yIYUTHIBAs CTATyC
[Ipesunenta, KOTOpbId mpu3Haercs rapanToM OCHOBHOTO 3akoHa, TpaB U CBOOOT
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rpaXIaHuHa, ObUIO OBl JIOTHYHO (XOTS OBl HA MEPEeXOAHBIM TEepHOJ]]) KOHCTPYHPOBATH
MPOKYpaTypy Kak CTPYKTYpy HPE3UJEHTCKOW BJIACTH, KOTOpas OCYLIECTBISET OT HWMEHH
[Ipesunenta VYkpaumHbl HaA30p 3a MCIOJIHEHMEM 3aKOHOB M YKa30B B TOCYAApCTBE;
4) MeATenbHOCTh  MPOKYPAaTYyphl ~ HOCHT  OCOOBIA,  CaMOCTOSATENbHBI  XapakTep
rOCyapCTBEHHOW BJIACTU U OCYILIECTBIISIETCS HA OCHOBE MPHUCYLUIMX 3TOMY OpraHy
NPUHIUIIOB U nosiHOMouMi. [IpokypaTypa He JOKHA OpraHU3allMOHHO BXOJUTh HU B OJHY
W3 BETBEM BJIACTH, MOCKOJBKY OHa JEHCTBYET B HHTEpecax BCEX BETBEHW BJACTH,
B3aUMOJICHICTBYET ¢ HUMH M B HEKOTOPOM CMbIcie oOcimyxkuBaeT ux. [Ipokyparypa — 310
MHCTPYMEHT, MEXaHU3M KOHTPOJIS 33 peajin3aliel oJIHOMOYuH (peancaHnii) BCeX BETBEN
rOCyJJapCTBEHHOM BJIACTU IIyTEM HAJ30pa 3a TOUYHBIM MCIIOJHEHHEM 3aKOHOJATEIbHBIX aKTOB
[2, c. 58-59].

B cootBerctBuM co cT. 121 KoncTtutyuun YkpauHbl, Ha TPOKYpaTypy BO3JIOKEHO
HOoJ/Iep)KaHue TOCYIapCTBEHHOTO OOBMHEHMS B CyJe, IPEACTABUTEIBCTBO HHTEPECOB
rpaKJaHWHA WU TOCYyAAapCTBa B CyJl€ B CilydasX, ONPEACICHHBIX 3aKOHOM, HaJ30p 3a
cOOIOZICHUEM  3aKOHOB  OpraHamMH, KOTOpble€  IPOBOJAT  ONEPATHUBHO-PO3BICKHYIO
NEeSTeNIbHOCTD, JO3HAaHUE, JTOCYIeOHOE CIeICTBUE; HAA30p 3a COOJIOJECHHEM 3aKOHOB MpU
UCTIOJIHEHUH CY/I€OHBIX PELICHUH MO YTOJIOBHBIM JIelaM, a TaKKe MPU MPUMEHEHUHU JPYTHX
Mep NPUHYIUTEIBHOTO XapaKTepa, CBA3aHHbIX C OTPAaHUYEHUEM JIMYHON CBOOOIBI TPaXk/IaH.

[IpoBo3rnacuB He3aBucUMOCTh, BepxoBHas Paga Ykpaunsl 5 HosiOps 1991 1. onHoi
W3 TEPBBIX NMpHUHsIa 3akoH YKpauHbl «O MPOKypaType», KOTOPBIM OB BBEICH B JICHCTBHE
1 nexabpss 1991 r. UmenHo 3TOT AeHb siBhsieTcss JlHem paboTHuKa mpokypatypsl. Ceitdac
IpoOKyparypa — 3TO MHOTO(QYHKIMOHANbHAS TOCYJAapCTBEHHAs CTPYKTypa C YETKO
onpecieHHBIMA (YHKIIUSAMH, BaXHEHIIMMU W3 KOTOPBIX SBJISIOTCS (YHKIUU HaI30pa 3a
cOOJI0OZICHHEM 3aKOHOB B COIIMANIbHO-DKOHOMHYECKOHM, B TMOJUTUYECKOW M JIPYTUX cdepax
JKU3HEIeSITEIbBHOCTH CTpaHkl [3, ¢. 65].

Utak, oqaum u3 ycioBuii coOmoaennss KoHcTutyuun YKpauHbl, ee 3aKOHOB, JPYTHX
HOPMATHUBHO-TIPABOBBIX aKTOB SBISIETCS OCYILIECTBICHHWE MOCTOSTHHOTO M 3()()EKTHBHOTO
KOHTPOJIS 32 BBINOJHEHUEM HX TOJIO)KEHHUI OpraHamMu U JOJKHOCTHBIMU JIMIIAMU BCEX BETBEU
roCyAapCTBEHHOW BJIACTH, OPraHaMu U JOKHOCTHBIMH JIMIAMU MECTHOTO CaMOYIIpaBJICHHUS,
buznyeckuMu U opuaAndecKUMHU JuiaMu. C 1enbl0 OCyIIeCTBICHUS (PYHKIMHU KOHTPOJIS U
JIpYTUX, OINpEAENEHHBIX  3aKOHOAATEIbCTBOM  (PYHKIMM, OCHOBaHBI U  CO3/aHbl
COOTBETCTBYIOIINE I'OCYIAPCTBEHHBIE CTPYKTYPhI — OpraHbl IPOKYPaTypPHI.

[Ipokypatypa — C€aMOCTOSITENBHBIA ILEHTPAIU30BaHHBIA OpraH TOCYIApCTBEHHOU
BJIACTH, JCHUCTBYIOIIMKA B CHUCTEME IPABOOXPAHUTEIBHBIX OPraHOB TOCYAAapCTBA U
o0OecrieynBarOIMi  3alIMTy OT HENPAaBOMEPHBIX IOCATATENILCTB HAa OOIIECTBEHHBIN U
rOCyAapCTBEHHBIA CTPOM, MpaBa M CBOOOBI YENOBEKa, a TAKKE OCHOBBI IEMOKPATHYECKOTO
YCTpOICTBa CPpeACTBAMM U METOJIaMU, IPEAYCMOTPEHHBIMU 3aKOHOM.
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BUKTUMHOE NOBEJAEHUE NOTEPINEBHIEI'O KAK YCJIOBHUE
COBEPIIIEHUS KPAXK U3 ABTOMOBWIEN

B Pecny6niuke benapych noctossHHO BeeTcs 60ppOa ¢ pa3TuvyHOro poja XUIICHUSIMH.
OnHako Kpakdl JMYHOIO HUMYIIECTBA TIPaKJIaH B OOIIECTBEHHBIX MECTaX MPOJOJIKAIOT
3aHMMaTh CBOIO HUIIYy B 00mIel cTpykType Kpax. C 3TOH TOUKHM 3peHusi clieyeT oco0o
BBIJICTIUTHh TaKyl0 Pa3HOBHIHOCTHh Kpa)X, KaK KpPakh U3 aBTOMOOWIEH: B XOJAE COBEPIICHUS
TAKOr0 pojAa JEeSHUIl MOCATaTeIbCTBO HE TOJBKO HAINpPaBICHO Ha 3aBlIaJicHUE YY>KUM
MMYIIECTBOM, HO U COIPSDKEHO C MPOHMKHOBEHUEM B JIMUHOE NPOCTPAHCTBO UEIOBEKA —
CaJIOH ero aBTOMOOWJIS.

Crout ckazaTh, 4YTO 3a mociegHue jaecsaTwietus B Pecnybnuke benapych
CYILIECTBEHHO BO3POCIIO KOJIWYECTBO aBTOMOOWIICH, HAXOJSAIIMXCS B JMYHOM IOJH30BAaHUU
TpaXIaH, COOTBETCTBEHHO, BBIPOCIO KOJHYECTBO KpaX HWMYINECTBA M3 aBTOMOOWIICH.
3ayacTyro NpUYUHAMH U YCIIOBUSIMU COBEPILIEHUS JaHHBIX Kpa)k CTAHOBUTCS CAMOHA/ICSTHHOE
OTHOILIEHHE BIAJCNIBIIEB K COXPAHHOCTH CBOMX TPAHCIIOPTHBIX CPEJICTB U HAXOJSAIIEIOCS B
HUX UMyIiecTBa. Hepenko nuiio, koropoe He UMENOo 3apaHee 00AyMaHHOTO YMBbICTIA Ha KPaxKy
UMYIIECTBA, YBUAECB B CAJIOHE AaBTOMOOWIS JIETKOAOCTYHHYIO II€HHYIO BEIllb, B CHILY
OecreyHOCTH W HEBHUMATENbHOCTH XO35MHAa COBepIlaeT ee kpaxy. JlaHHyro mpoGiemy
HE0OXOAMMO pacCMaTPUBATh MPEXKJIE BCETO C TOUKH 3PEHUS BUKTUMOJIOTHUH.

[IpumeHuTensHO K HCCleqyeMoill MpobiieMe BUKTUMHOCTH CIIeyeT MOHMMATh Kak
MOBEJICHUE YeJIOBEKa, KOTOPHIM OH CO3/1a€T OJIArONPUATHBIE YCIIOBUS JJI COBEPIICHHUS B
OTHOIICHUU HETO MPECTYIUICHUS — KpaKu HMyllecTBa U3 aBTomMoOmis. [Ipu sTom HeoOxo-
JTUMO OTMETUTb, YTO ATOT BOIPOC CIEAYET paccMaTpUBaTh CUCTEMHO, BO B3aUMOJICUCTBUU
BCEX 2JIEMEHTOB, YCIOBH, 00YCIOBINBAIOIINX JAHHOTO POJa BUKTUMHOCTb.

PackprpiBasi BUKTHMOJOTHYECKYIO XapaKTEPUCTHKY ITAaHHOTO BHUAA KpPaX, CIEIyeT
CKa3aTb B MEPBYIO Ouepellb, YTO Ml €€ COBEPIICHHS JOCTaTOYHO YacTO HEOOXOIUMO
OJIHOBPEMEHHOE COBMAJCHUE HECKOJIBKUX Tpymi ycioBuidl. K nmpumepy, aBToMOOUIIb CTOUT B
0€3/TI0IHOM MecTe, YTO YK€ MOJATAIKUBAET JIUI0 HA COBEPIICHHUE JOCTATOYHO JIETKOTO
npectyrieHusi. OTCyTCTBHME CHTHATM3allMM B aBTOMOOWIE emie Oojiee YKpEIisieT €ero
yOexXIeHrHe B OTCYTCTBUM KAaKWUX-TMOO TMPENsATCTBUN Ui COBEpUICHHsS JaHHOTO
NpECTyIUIEHUs M Tocienytone Oe3HaKka3aHHOCTH €ro IPOTHUBONPABHOTO MOBEACHUS,
HECMOTPS 1a)K€ Ha BO3MOXHYIO UMYIIIECTBEHHYIO HEIIeNIeCO00Pa3HOCTh KPaXKH.

Ucxonst u3 yciaoBuil, KOTOpbIE MOTYT CIIOCOOCTBOBATh COBEPILICHHUIO KPaXXH U3 aBTO-
MOOWUJIS, T. €. YCJIOBHIA, KOTOPhIE CO3JJAI0T BUKTUMHYIO CUTYaIIMIO, CIIOCOOCTBYIOIIYIO COBEp-
HICHUIO TOTO WJIM WHOTO MPECTYIUICHUS, B CUCTEME BUKTHUMOJIOTHUECKOM XapaKTePUCTUKHU
yKa3aHHOM KaTeropuu Kpaxk MOKHO BBIIEIUTH CIEAYIONIUE CTPYKTYPHBIE DIEMEHTHI.

1. IlpeameT Kkpaku, B KaueCTBE KOTOPOTO BBICTYNAET UYXKOE HMYIIECTBO,
HEMOCPEACTBEHHO HAa KOTOPOE HAaNpaBIEHO TOCATAaTEeNbCTBO TMpecTynHuka. Hawnbomnee
pacIpoCTpaHEHHBIMU TIPEAMETAMU ISl TIOCSTAaTEeNbCTB MPECTYMHUKOB SIBISIOTCS OapCeTKH,
KOIIENbKH, TOKYMEHTHHIIBI U KEHCKHE CyMKH. MHOT/1a B aBTOMOOWIIM MOTYT MIPOHUKATH IS
XUIICHUST OCTABJICHHOM TaM JOPOTON TEXHHWKHW: IUIAHIIETOB, HOYTOYKOB, (hOTOAMMapaToB.
Pexxe mpenMeToM Kpasku CTaHOBSITCS OJCKIA, MOKYIKA U TOMY TOJ00HBIE MpeaMeThl. Takum
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o0pa3oM, B 3aBHUCHMOCTH OT CTOMMOCTH HpeIMeTa KpaXM HAaXOJIWUTCS BEPOSITHOCTh €€
COBEpILEHUs, B CBSI3U C YEM HEJb3sl OCTABIATH LIEHHBIC BELIM Ha BUJHOM MECTE B CallOHE
CBOETO aBTOMOOMJIS, CIIEAyeT 3a0upaTh ux ¢ co0oii MO0 ke B KpailHEM cilydae YKpbIBaTh OT
0003peHHsI CHapYKH.

2.MecTto W BpeMs COBEpIICHHUS TIOCSATATENbCTBA. JlaHHBIE SJIEMEHTHI 00pPa3yIOT
BUKTUMOJIOTMYECKUE NPEINOCHUIKM B COBOKYITHOCTH, CO3/1aBasi YCJIOBHSI JJISi COBEpLICHUS
NpecTyIUIeHUusT B 1enoM. Hamboilee BHKTHMHBIMH MECTaMH Uil KpaXX HMMYIIECTBA U3
aBTOMOOWJIEH SBISIOTCS 3allpaBKd W aBTOMOMKHM, CTOSHKM Yy TOPIOBBIX LEHTPOB,
CyIIEpMapKeTOB, T.€. T€ MECTa, I[€ YEJIOBEK MaKCUMAaJIbHO OTBJIEKACTCS, IPOSBISET
0ecIIeYHOCTh U OCTABJIAET CBOM LICHHBIE BelllM 0e3 BHUMaHuUs. Takoil ke BUKTUMOJIOTHYECKUH
MHTEpEC MPEACTABISIIOT HeOXpaHseMble U (MJIH) TUI0XO OCBEUICHHBIE CTOSHKHU. BOIBIIMHCTBO
Kpak HMMYyILECTBAa W3 aBTOMOOWIEH NPOMCXOAUT B TEMHOE BpEMs CYTOK (Hampumep, B
CHANBHBIX paliOHAX, TJ€ MalIMH Ooyblle W YAOOHO CKpBIBATHCS), B Mpa3gHUYHBIE W
npeanpa3JHUYHbIE JTHU Be4epoM (HaIpuMep, BO3J€ CYyNEepMapKeTOB U TOProBbIX LIEHTPOB Ha
NUKE MOKYNaTeIbCKOW AaKTHBHOCTH). B 1THEBHOE BpeMsi KpaKd HPOMCXOIAT B MeCTax
IOBBIIIEHHOTO CKOIUIEHUS MAaIlMH, KOIJAAa Ha CTOSHKAaX HaXOAATCSA JIECATKU-COTHU
aBToMoOwmield. Takum oOpa3om, Bo n30exkaHHe HEONArOMPUATHBIX Il ce0s OCIIEACTBUI He
TOJBKO KpaXl U3 aBTOMOOWJIS, HO M CaMOro aBTOMOOWIIS, BIaJelblly HEO0XOIUMO
IPOIYyMBIBaTh 3apaHee, IJe U CKOJIBKO BPEMEHH OyeT HaXOIUTHCS aBTOMOOUIIb.

3. Cnoco6 cosepiieHust kpaxu. ['oBops o crocobax Kpaxku U3 aBTOMOOWIIS, CleIyeT
CKa3aTb, YTO BCE OHM JOCTATOYHO JaBHO H3BECTHBI. Yalle BCEro MPECTYNHUKHU MPOCTO
IPOBOPAYMBAIOT JIMYMHKY 3aMKa OTBEPTKOH, JMOO OTKHMAIOT PE3UHKY Ha JBEpHU, JHOO
OTXKHMMAIOT PaMKy JBEpUM M TOAHMMAIOT BHYTPEHHIOIO KHONKY 3amka. Pexe mopOupaior
KJII0Y; €CJIM aBTOMOOWIb CTapblii, caMble Heu3oOpeTaresibHble (Yallle HaxoAsIuecs B
COCTOSIHUM OTbSIHEHUsI) TPECTYMHUKH TPOCTO pa30OMBAIOT CTEKJIO JBEPH U OTKPBIBAIOT
aBToMOOMIb. bosnee u3oOperaTenbHble MPECTYNHUKU BBIAYMBIBAIOT CXEMbI, IO KOTOPBIM
NPOMCXOIUT XHIIEHHE W3 aBTOMOOWIISI B MOMEHT IMOCAIKU WU TMOTPY3KH: MPECTYIHUK MO
BO3MOXXHOCTH MaKCHUMaJIbHO HE3aMETHO JUIs BOJAUTENS NPOHUKAET B aBTOMOOMIIb U 3a0UpaeT
MHTEPECYIOIMNA TpeaMeT, 1100, €CclM y4acTBYIOT /iBa M OoJjiee juIla, OJUH MPOHUKAET B
CAJIOH JJs XMIIEHHs B TOT MOMEHT, KOrja Jpyrod oTBiekaeT Biajaenbua. C Ienbio
NPOTHBOACUCTBUS JTAaHHBIM CIIOCO0AM XHINEHHHA HEeoO0XoaumMo 000pynoBaTh aBTOMOOWIH
CUTHQJIN3ALUSAMH, OCTaBIATH CBOM TPAHCHOPTHBIE CPEACTBA HAa OCBELICHHBIX JHOO
OXpaHSIeMBIX  TApKOBKaX, O0OpYyJIOBaTh  MAapKHUHTH  KWJIBIX  JIOMOB  KaMepaMmu
BUJICOHAOIOIEHUS,, YTO CHU3UT BEPOSITHOCTb CTaTh JKEPTBOM KPaXKM CBOETO JIMYHOIO
UMYIIECTBA U3 aBTOMOOHJIS.

OmnpeneneHHble yCIOBUS Ui XUILEHWS MMYIIECTBA U3 CBOETO aBTOMOOWIIS MOXET
co3nate U cama xeprsa. He ciyuaiino /1. B. PuBMan yciioBHO pa3zenusl BAKTUMHOCTD Ha J1Ba
THUIMA — BAKTUMHOCTb MPEJIMETOB U BUKTUMHOCTH ToBeneHus [ 1, c. 105].

BUKTUMHOCTD MIPEIMETOB — 3TO HAJMYUE TaKUX MPEIMETOB, KOTOpPHIE HECYT B cebe
BUKTUMHYIO HH(GOpPMAIMIO, WHBIMU CIOBAaMHM — 3TO T€ IMPEAMEThl MaTepUaIbHOTO MHUpA,
KOTOpbIE MOTYT CIOCOOCTBOBaTh COBEPIUICHHIO NpECTyIUIeHus. [IpuMepoM BUKTUMHOCTH
IPEMETOB MOTYT OBITh J0porasi OOIIMBKA B CaJIOHE aBTOMOOWIIS C HEHAIe)KHBIMU 3aMKaMH,
YCTaHOBKA Pa3IMYHbIX «TIOHUHTOBY» (JAMCKOB, KOJIOHOK, JUHAMMKOB, (ap) Ha aBTOMOOWIIb, HE
oOajaroIuil 10JKHOM 3alUTOM, K MpuMepy 0€3 CUrHaIM3aluu.

BHUKTHMHOCTB TIOBEICHHUS — 3TO TaKOW HAOOp JMeHCTBUI (Oe3eHCTBHS), )KECTOB U CJIOB
CaMoro IOTEPHEBILIEro, KOTOPbIE CO3JAIOT YCJIOBMS AJIS COBEpIICHUS B OTHOLICHUM HETO
npectyruieHusi. C TOYKH 3pEHUs KEPTBBI MPECTYITHOTO MOCATATENBCTBA €€ JCHCTBUS MOTYT
OBITh COBEPLICHHO OOBIACHHBIMU: HAalpUMep, HAXOChb B «IPOOKE», BOAUTENb OTKPHIBAET
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BCE CTEKJa B aBTOMOOWJIE, MPHU STOM €ro COOCTBEHHOE IMOPTMOHE JIEKHT Ha TEpeaHEeM
NacCaXUPCKOM CHJICHHH, TIPOE3KAIONIMIA MUMO MOTOIMKIIMCT BBIXBATHIBAET M3 aBTOMOOMIIS
MOPTMOHE U OBICTPO CKPHIBACTCS U3 BUJLY.

Hepenkn ciyyan, koraa »XepTBa cama OCTaBIISIET OTKPBITBIMH HE MNPOCTO OKHA
aBTOMOOWJISL, HO U caM aBTOMOOWIIb, o0sierdasi JOCTYyN BOpa K CBOEMY HMMYILIECTBY, AyMas,
4yTo ObIcTpO BepHercs. HeoOxoauMo 3akpbiBaTh aBTOMOOWIIb HE3aBUCHUMO OT TOTO, OTXOIMT
BJIaJIeIIel] Ha Tapy MUHYT WJIM HAXOJUTCS BO3JIE HETO.

BuktumusupoBaTh COOCTBEHHHMKAa aBTOMOOMJISI MOXKET M €ro JIOBEepUTEIbHOE
OTHOIICHHE K MAaJO3HAKOMBIM €My JIIOJSIM IpH IIepPEeBO3KE WX B CBOEM aBTOMOOWIIE.
Brnanensity HEoOX0AMMO BHHMATENBHO CIICAWUTH 3a MPOUCXOJSIIMM BOKPYT: K IIPHUMEDY,
KOTJ]a K HeMYy MOAXOAT Ha MEPEKPECTKe yJINYHbIE TOPTOBIBI (OHU MOTYT IPOCTO OTBJIEKATH
ero BHHMaHHE), KTO-TMOO W3 COYYaCTHUKOB B OTO BpEMs COBEpLIACT XHIICHHE U3
aBTOMOOWIIS.

Takum 00pazom, aBTOBIAIEINCI], NCHCTBYS JIETKOMBICICHHO M HETIPEIYCMOTPHUTEIBHO,
caM cO3/1aeT yCIOBHSA Il BO3HUKHOBEHHUSI BUKTUMHON cuTyanuu. Heo6Xo1umo mot4epKkHy Th
U TO, YTO, KaK BEPHO OTMEYAIOT YYEHBIC W MPAKTUKH, PUCK CTATh KXEPTBOH NPECTYIIICHUSA
pacmpenensieTcsi CpeAu HaceleHHs HEpaBHOMEpHO. BranenplaM TpaHCIOPTHBIX CPEICTB
HEOOXOAMMO HE TPOSBIATH PACTEPSIHHOCTh B OOIIECTBEHHBIX MECTaX, BHUMATEIHLHO
OTHOCHTBCSI K CBOMM BEI[aM M K MecTaM UX XpaHeHus. VlHaue roBopsi, MOBEJACHUE YETIOBEKa,
HE MPOCTO 0Opalaonero BHUMaH!ue Ha T€ WINM UHbIE BUKTUMH3HUPYIOIINE €TO JIEMEHTHI WU
yCIIOBHS, a 00JyMaHHO OTHOCSIIETOCS K CBOMM JICHCTBHSAM, 3HAYUTEIBHO YMEHBIIACT
BEPOSITHOCTh COBEPIICHHS B OTHOIICHHM €Tr0 KPaKH M yBEIHMYUBAECT COXPAHHOCTH €ro
UMYIIECTBA.

CIIMCOK MCIIOJIb30OBAHHOM JIUTEPATYPbI
1. PuBman, /[. B. Kpumunansnas Buktumosiorus / JI. B. PuBman. — CIIG. : Ilutep,
2002. — 304 c.
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M. P. JATIMIIKUAM
benapycs, Buteock, ButeOckwii rocynapcTBeHHbIN yHIBepcuTeT Menu [1. M. MariepoBa
Hayunsiit pykoBoaureins — B. B. Ko3z1oBckasi, MarucTp 1opuIn4ecKux HayK

K BOITPOCY O POJIA KYJbBTYPHOI'O ®PAKTOPA B BOPBBE
C KOPPYIIIMOHHBIMH NNPECTYIIVIEHUAMM

Cormacao 4.2 cr.4 3akona Pecnyomuku benmapych ot 8 mas 2007 r. Ne 220-3
«O mpokyparype Pecnybnuku benapych», kKoopAaMHaLMsS NPaBOOXPAHUTEIBHON JesATENb-
HOCTU TOCYJApCTBEHHBIX OpPraHOB, OCYIIECTBISIIOMIUX OOprOy € TMPECTYNMHOCThIO U
KOPPYIIIHEH, a TakkKe IesITeIbHOCTh MO OO0ph0e C MPECTYMHOCTHIO HMHBIX OpTaHU3aIHi,
y4acTBYIOUINX B O0phOE ¢ KOppymiue, Bo3NokeHa Ha nmpokypatypy [1]. B cootBeTcTBHU CO
cT. 6 3akona Pecryomku benapycs ot 15 utomnst 2015 1. Ne 305-3 «O 6oprbe ¢ koppymnmuei,
00ppOy C KOppyHIMEeH OCyIIEeCTBISIOT OpraHbl MPOKYpaTypbl, BHYTPEHHUX Jel U
rocyaapcTBeHHON Oe3omacHocT [2]. ['ocymapcTBEHHBIE OpraHbl, OCYLIECTBIsOMNE 00pHOy
C KOppYILHKEH, pemralT CTosIIMe Tepe] HHUMHU 3aJa4d  CaMOCTOSTEIbHO U BO
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B3aUMOJICHICTBUH MEXIYy COOOH, C APYTMMH TOCYNAapCTBEHHBIMH OpraHaMH ¥ WHBIMHU
OpraHHU3aIMsIMU, a TAKXKe MPU COASHCTBUM rpakaaH PecnyOnuku benapyce.

B benapycu cosmana oOmmupHas HOpMaTHUBHas 0asza, perIaMeHTHPYIOIas
NESTENIbHOCTh TOCYAApCTBEHHBIX OPraHOB MO OOphOe ¢ KOppYMIMeH, UM MpeqoCTaBICHBI
3HAYUTEIbHBIC MOJHOMOYMS, MEXKIy HUMH HaJQ)KCHO B3aMMOJEHCTBHE. Mexmy TeMm,
COTJIACHO JIaHHBIM MEXIYHApOJHON HEMPaBUTEIbCTBEHHON opraHu3anuu Transparency
International, mo ypoBHIO BocmpusTHs Koppymnuuu benapycs 3anumaer 70 Mmecto u3
180 Bo3smokubIXx (180 MecTo NpPUHAICKUT HauOoIee KOPPYMIIUPOBAHHON CTpaHe —
Comanu). Wunexkc bemapycu 3HAYMTENIbHO YIYUIIMJCS 3a IMOCIEAHUN TOA — cpasy o
44 6amnoB (10 3TOr0 HECKOJIBKO JIeT Kojebayics B paiione 30). DTo HEIJIOXOW MOKa3aTeNlb B
cpaBHenun ¢ Poccueli u Ykpaunoii (28 u 32 6amia COOTBETCTBEHHO), OJJHAKO MO-TIPEKHEMY
xyxe, yem y Jlateuu (58), JIutesl (59) u [onpmmu (60) [3].

CrnenyeT NOMHUTB, YTO YKa3aHHBIA PEUTUHT HOCUT B IOCTATOYHOM CTENEHU yCIIOBHBIN
XapakTep, MOCKOJIbKY COCTaBJSETCS HAa OCHOBE JaHHBIX ONPOCOB, IMPOBEIEHHBIX CpPEIU
OKCIEPTOB U B JICJIOBBIX KPYyrax OLEHMBAEMbIX CTpaH. TeM He MeHee HET OCHOBaHHH eMy
HE BEPUTh, TIOCKOJIbKY JIaHHBIE CTATUCTUKH O KOJIMYECTBE 3aperUCTPUPOBAaHHBIX B bemapycu
KOPPYNLMOHHBIX TPECTYIUIEHUH roBopsAT camu 3a cebsa: B 2018 r. KoiamuecTtBo
3apErUCTPUPOBAHHBIX KOPPYILIMOHHBIX MPECTYIUICHUH 10 cpaBHEHUIO ¢ 2017 T. yBeIUYMIOCH
B aBa pasza [4]; 1005 mun Oputo ocyxaeHo B 2018 1. 3a coBepieHHE KOPPYMIIHOHHBIX
npectymuienuit, 4yto Ha 44,8 % Oounbiie, yuem B 2017 1. (694 nuua) [4]. Ilpu stom 31 % u3
YKa3aHHOTO KOJIMYECTBO OBLI OCYXKACH 3a mosryueHue B3ATKH (cT. 430 YroaoBHOro Kojekca
Pecriy6muku bemapycs), 24,5 % — 3a nauy B3atku (cT. 431 YronoBHoro koaekca PecmyOmuku
Benapycs) [4]. [lomoOHasi AuHAMHKAa CBUICTEIHCTBYET OO0 AaKTyalbHOCTH IMOWCKA HOBBIX
Croco00B MPOTUBOACUCTBUS JaHHBIM MPECTYIUICHUSIM.

B oTO#i CBSI3M CHIEIMANUCTBI, KaK MPABUIIO, TOBOPST O HEOOXOJMMOCTH BBISIBICHUS
NPUYUH KOPPYIIHUHU, KOTOPHIX BBIIEISIOT MHOXECTBO. B camMoM 00O0OIIEHHOM BHUIE STUMHU
NPUYMHAMU SIBISIOTCS CIEAYIONINE: «HU3Kas 3apa0oTHas IJIaTa YAHOBHUKOB BBICILIETO PAHTa;
OIOpoKpaTHsi; HECOBEpIICHHas 3aKoHoaTenbHas ©0a3za W Hed(heKTHUBHbIE IEHCTBUS
rocoprana» [5]. [To HammM HaOIIOEHUSM, a0COTIOTHOE OOJBIIMHCTBO TUX MPHUYUH JTHOO
cocpefoTaunBaeTcs Ha OOBEKTHBHOW CTOPOHE MPOOIeM KOppYyMIMU, JHO0 KacaeTcs JIHIIb
OJTHOTO CYOBEKTa KOPPYIIMOHHBIX OTHOIIEHWH — B3ATKONOJydYarens. B cBs3m ¢ 3TUM
BCIIOMHHAETCA U3BECTHAs UCTHHA: B3SATKU OEpyT M MOJYYalOT TOJIBKO MOTOMY, YTO HUX JIAIOT.
PaccmoTrpenue mpoOieMbl CyIIeCTBOBAHUS KOPPYIIIIMM B TaKOM PaKypce CMEIIaeT aKIeHT
BHUMaHUSl C JOJDKHOCTHBIX JIUI[ Ha TpaXJaH, KOTOPHIE, CTPEMSCh PEIIUTh BO3HUKIIUE
pO0OJIEMBI, HCIIOJIB3YIOT JJauy B3STKH.

[To Hamemy MHEHHIO, O crioco0ax GOpHOBI ¢ KOpPYMIMEH HEBO3MOKHO TOBOPUTH 0€3
ydeTa TOro OOCTOSITETIbCTBA, YTO B OCHOBE MPOTHBOIPABHOTO MOBEICHHS B3ATKOJAATENEH U
B3ATKOIMOIyYaTeNnell JIeKUT OO0OIOJHO HHU3KHUH ypOBEHb HX IMPABOCO3HAHUS M, BO3MOXKHO,
obmeld KynbTypbl. COBpPEMEHHBIE CTPAaHOBEIYECKHE MCCIENOBAHMUS IIOKA3bIBAIOT, YTO
KyJIbTYpHBIH, 00pa3oBaTeNbHBII W MPaBOBOM TOTEHIMAN Haluu (TOBOpsS HHAye, ee
KyJbTYpHBI KamuTald) MMEeT NPUHIMIIHAIGHOE 3HA4YeHHWE B JieJe HKOHOMHUYECKOTO U
COLIMATILHOTO Ppa3BUTHUS TrocyaapcTBa. B cBoux Tpynax aMepuUKaHCKHI HcCclieoBaTelb
JI. XappucoH yOemuTenbHO MOKa3bIBAaeT, YTO yCIEX M HEyJaud Pa3HbIX CTPaH BO MHOTOM
OTIPEACNSAIOTCS  «IIEHHOCTSIMH, BEpPOBAaHUSAMHU UM  YCTAaHOBKaMH, OOYCIIOBICHHBIMHU
0COOEHHOCTSIMH KYJIBTYPbl CTPAaHBl W PEJUTUH, WCTOPHYECKH OIpeeNuBIIeH (yHIaMEHT
3TOH KyJIbTYphD» [6, C. 4].

ABTOp OTMEYaeT, 4TO CTPAHBI C BBICOKHMM YPOBHEM KYJBTYPHOTO KaluTajla MEHee
BOCIIPUMMYHMBBI K KOPPYILHH, HEXEIU T€, Yy KOTOPBIX OTOT YPOBEHb HIDKE. JTa
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JeTepMHUHAHTa paboTaeT U B OOpaTHOM HAIpaBJICHUH: «IIpOrpecc TeM OoJiee BBIPAKEH, YeM
HIDKE YypoBeHb Koppynium» [7, c.10]. 3aBHCHUMOCTH YpOBHA KOPPYMIIMPOBAHHOCTH
rOCyapCTBEHHOTO almapara OT YpOBHS KyJbTYpbl, OT OTHOLIEHHs JIOJEH K KOppYNLHU B
nenom orMedaetr U A. bayHoB: «Koppymius BooOIie 3aneraetr B ropasuo 0Oonee riyOoKHUx
IUIacTax HallMOHAIBHOM KYJIbTYpPbl, Y4eM KOHKPETHOE BpeMsl MIPaBJICHUs OJHOI0 YeJIOBEKa WU
OIMH TMOJUTHYECKUH pexuM. ...IloToMy 4YTo MBI BUAMM HEKOPPYMIIMPOBAHHbIE
ABTOPUTAPHBIE CTPAaHbI, OYEHb KOPPYMIHUPOBAHHBIE AaBTOPUTAPHBIE CTpPaHBI, CTPAIIHO
KOppyMnMpoBaHHble 1eMokpaTuu. 1 tak nanee. B koHue koHunos, Munus u ['penns — oueHs
KOppYMIIMpOBaHHbIE CTpaHbl. lIpu 3TOM COBEpIIEHHO IIpEKpAacHbIE JeMOKpatum» [8].
CrarucTuueckue JaHHbIE CBUACTENBCTBYIOT, YTO JECATh HAaUMEHEe KOpPPYMIMPOBAHHBIX
crpan wmwupa (Hdanus, Hoas 3enanausi, Cunramyp, IlIBeuus, Ounnsuaus, Kanana,
Hunepmannel, ABcrpanus, IlBelinapus, HopBerus) OQHOBpEMEHHO 3aHUMAIOT BEIyIIHE
NO3ULIMU M 10 HHICKCY KOHKYPEHTOCIIOCOOHOCTH, M TIO KadyeCTBY TOCYAapCTBEHHOIO
yrpaBiieHus [6, c. 44].

Takum 00pa3oM, MOKHO C YBEPEHHOCTBIO YTBEP)K1aTh, UTO KYyJIbTypa UMEET 3HAaUCHHE
U B BOIIPOCE BIMSHHUSA HAa YPOBEHb Koppynuuu B cTpane. Koppymius — MHOrodakTopHoe
SBJICHHE, ¥ MOMHMMO BCETO IPOYEro B yHucle €€ (PaKTOPOB MOKHO BBIJICIUTH LIEHHOCTH,
BEpOBAaHUs M YCTAaHOBKM TIpaxkaaH. [losToMy 3HauMTenpHOE MECTO B JEATEIBHOCTH IIO
MPOTUBOJICHCTBUIO KOPPYIIIUU JIOJDKHO OBITH OTBEACHO, Kak oTMmedaeT A. 1. MenbHUKOB,
«CO3JITaHUIO0 B 0OIIECTBE aTMOC(epbl HETEPIUMOCTH K MPaBOHAPYIICHUSIM U IPABOBOMY
HUTWIN3MY, (DOPMHUPOBAHUIO Y HACEJIEHHUS COOTBETCTBYIOIIEH MNpPaBOBOW KyJbTYpb» [9].
B aTux nensx pasnvuHbIMU OpraHaMy BiacTH benapycu cienaHo yxe Hemano. TeM He MeHee
[0JlaraéM, 4YTO MOKHO IIPOJOJDKAaTh JAEMCTBOBAaTh B  CIEAYIOUIMX  HAIpPaBJICHUAX!
1) pactmpsats nmocpeactBom CMU 0cBeIOMICHHOCTD MPaKJIaH O pe3ybTaTax AesITeIbHOCTH
TOCYJIapCTBEHHBIX ~ OPraHOB IO TPOTHUBOJACHCTBHIO  KOppYHuHH; 2) paboTath Haj
COBEPILIEHCTBOBAHUEM 3aKOHOJIATEIbCTBA, CO3AIOLIEr0 CTUMYJIBI JUIsl AHTUKOPPYIIIUOHHOTO
NOBE/NEHUsA; 3)Ha TOCYJapCTBEHHOM YPOBHE YKPEIUIATH COTPYIHUYECTBO  MEXKIY
MIPaBUTEIBCTBEHHBIMU U HENPABUTEIBCTBEHHBIMU OpPraHU3ALMAMHU B LEISAX 3aUMCTBOBAHUS
omnbITa (POPMUPOBAHUS YECTHOTO U 3(h(HEKTUBHOTO TOCYTAPCTBEHHOTO armapara.
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VJIK 343.3(470+476)

A. C. JIY3UKOBA

benapycb, MorusieB, MorusieBCckuii rocyJapCTBEHHBIN YHUBEPCUTET
umenn A. A. KynemoBa

Hayunsiii pykoBoautens — A. M. MakmrapéBa, ctapiuii mpenojaBartelib

HECAHKIIMOHUPOBAHHBIN JJOCTYII K KOMITBIOTEPHOM
NHOOPMALIMA

l'oBopss O HECaHKIMOHMPOBAHHOM JIOCTyNE€ K KOMIBIOTEPHOH HH(OpMAIH,
HEOOXOMMO ONpEeAETUTh 3HAYCHHE IMOHATUS «KOMIIBIOTEpHas MH(POpPMaLUL», MOCKOIbKY
JaHHBIA acleKT sBisieTcs HauOosiee MPOOJIEMHBIM B paMKaX pacCMOTPEHMsI BOMPOCOB,
CBSI3aHHBIX C HECAaHKLMOHUPOBAHHBIM JOCTYNOM. B Teopuu yrojaoBHOro mnpaBa CyIIECTBYET
HECKOJIbKO BapHaHTOB ONPEENICHUsI JAaHHOTO MOHATHSA, OJHAKO HET OINpENeTIeHUs, JAHHOTO
HEMOCPEJCTBEHHO caMMM 3aKkoHozaareneM. [loatomy onpezneneHne MOHATHS «KOMIBIOTEPHON
UHPOpPMALIUK» MOXKHO C(HOPMYITUPOBATh HCXOAS W3 COAEP)KAaHUS JAUCHO3MIUU CT. 349
VYronoBHoro kozaekca PecnyOnuku benmapych, onpezaenstomeil  OTBETCTBEHHOCTb  3a
HECAaHKIIMOHUPOBAHHBIK JIOCTYNl K KOMIIbIOTEpHON wuH(popmaruu. CrenoBaTenbHO, MO
KOMIIbIOTEPHON MH(popManMel cienyeT MOHUMATh CBEJEHHs O JIMLAX, MpeaMeTax, (akrax,
COOBITHSIX, SIBICHUSX U IPOLIECCaX, XPAHSIIMECS B KOMIIBIOTEPHOM cHCTEME, CETH WM Ha
MainuHHOM Hocutene [1, cr. 349].

IIpn sTOM OENOPYCCKUMH U POCCHUMCKUMHU YYEHBIMH JAeTCsl pa3Has TPaKTOBKa
npeaMeTa HECAaHKIMOHMPOBAHHOIO JocTyna. Tak, OOJIBLIIMHCTBO POCCUICKMX YYEHbIX
NOJIEPKUBAIOT MHEHUE 3aKOHOZATENS, YTO MPEIMETOM HECAHKIIMOHMPOBAHHOIO JOCTyNa K
KOMIIBIOTEPHOH ~ MH(QOpPMALUMU  SBISIETCS  UCKIIOUUTENBHO  OXpaHsAeMas  3aKOHOM
KoMmmbloTepHast uHpopmamus [2, c. 62; 3, c. 15]. B To e BpeMs HEKOTOpBIE POCCHICKHUE
aBTOpbI, HarpuMmep, M. 0. /IBopenkuii, TOBOpAT O TOM, YTO MPABOBOM 3aIUTE MOJUICKHT
mobass wH(pOpMAIMs, HEMpaBOMEpHOE oOpalieHHe C KOTOpPOM MOXET HaHeCTH ee
COOCTBEHHUKY, BIIAJIEIIbILY, MTOJIH30BATEIIO WM HHOMY JHIy yiep0 [4, c. 53].
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B cBoio ouepens Oenopycckue YYEHBIE YKa3bIBaIOT, YTO NPEAMETOM JaHHOTO
MPECTYIUICHUS SBISETCS KOMIBIOTEpHAs WH(OpMAIIKs HE3aBUCUMO OT €€ cTaryca, T. €. To0as
UHpOpMaLHUs, COIEpKaIascs Ha MAIIMHHOM HOCHUTENE, B JJIEKTPOHHO-BBIYMCIHTEIHHBIX
mammHax (9BM), cucteme 9BM unu ux cetu [5, c. 14].

CnenoBarenbHO, OEOPYCCKUM YTOJIOBHBIM 3aKOHOJATEIbCTBOM OXpaHE IOJIEKUT
abco0THO JT100as1, HaXOAIIAsACT Ha MAIIMHHOM HOCHUTENe HH(pOpMaIHs, 4To ABIseTcs Oosee
1esnecooOpasHbpIM ISl JAHHOTO COCTaBa, TaK Kak MHPOpMAaIUs B COBPEMEHHOM OOIECTBE
SIBJIIETCA OJHOM W3 CaMbIX BaXKHBIX COCTABIIAIOILIMX XU3HEACATEIBHOCTH JIIOAEH. 3aliure
JOJDKHA TIOAJISKAaTh HE TOJBKO KOH(HUISHIMAIbHAs WIM K€ CEKpeTHas HH(opMarus.
Monudukanus HeKOHPHUISHIUATbHBIX JaHHBIX MOXKET MPUBECTU K MOIU(DUKALIUN UITU yTepe
KOH(HICHIIMATBHBIX. Y HUUYTOKEHHE WIM U3MEHEHUE HAKOTUICHHBIX JaHHBIX MOXKET MOBJICYb
3a c000# UX MOTEPIO, YTO B 3aBUCHUMOCTU OT c(epbl M MacIITA0OB WX MPUMEHEHUS MOKET
MOBJICYb MMOCIEACTBUS PA3IUYHON CTENEHU TshKecTH [6, ¢. 187].

3apyOexHbIi U1 OTEYECTBEHHBIN OMBIT IEMOHCTPUPYET, YTO MPOTUBOIPABHBIC JIEIHUS
C KOMITBIOTEPHOM HH(pOpMaIel MOTYT ObITh 2JIEMEHTOM JICHCTBHIA 1O HE3aKOHHOMY IIPOCITY-
HIMBaHUIO TeIE(POHHBIX MEPErOBOPOB U UHBIX COOOIICHUM, 10 HEIPABOMEPHOMY MOIYUYCHHIO
U pas3rialleHuio KOHQUICHIMATBHBIX CBEICHUIN (JINYHAS U CeMEeiHasi TaliHbl, IePCOHAIbHBIC
aHHbIE, KOMMepuecKasi, 0aHKOBCKasi, MpodeccuoHaIbHas, ciyxeOHas TalHbl) U TOCylap-
CTBeHHOU TaiiHbl. KommbrorepHas uH(OpMaIyss MOXKET CyIIECTBOBAaTh B BHUIE 3aBEIOMO
JIO’)KHOT'O COOOIIEeHUs 00 aKTe Teppopu3Ma, mopHorpaduueckux marepuaion [7, c. 151].

[To cBoeMy cy1ecTBY, NPECTYIUICHHUS, TPEyCMOTPEHHbBIE B HOBOH IJ1. 31 YronoBHOro
kozaekca Pecny6muku benapyces «llpectymuienus npotuB nHGOpMalMOHHONW O€30MaCHOCTH,
MOYKHO Ha3bIBaTh OOIIMPHBIM IOHATHEM «KOMIIBIOTEpHBIE». BmecTe ¢ TeM caMo MOHSTHE
«KOMIIBIOTEPHBIE  NPECTYIUICHHS» HAMHOIO IIUPE M  MHOTOACIEKTHEE  MOHSTHS
«TpecTyIIeHHsT  NPOTHB  MHPOPMALMOHHOW  Oe3omacHOcTH».  OTMeTHM, dYTO ¢
KPUMHMHAJIMCTUYECKUX MO3ULHUN C IOMOIIBIO HUCIIOIb30BAHMS KOMIIBIOTEpA KaK OPYIUs WU
CPEJICTBA COBEPIICHUS NPECTYIUIEHUS MOXKHO OCYIIECTBUTH B TOM 4YMCIE M IIMHOHAX, U
MOIICHHUYECTBO, W TMOJIOr JIOKYMEHTOB, a TaKK€ MHOTME€ JApyrue NpecTyIUICHUs.
KomMmmprorep MOXeT SBIATHCS M NMPEAMETOM IPECTYIUIEHUS B OTAEJIBHBIX COCTaBax, HO HE
OyJeT BepHBIM CUHTATh MOXHUIICHHE aNMapaTHOW CTPYKTYpbl KOMIIbIOTEpa KOMIBIOTEPHBIM
[PECTYIUIEHUEM, IOCKOJIbKY, XOTSI MOCSTaTelbCTBO M HAIPABJIEHO HAa KOMIBIOTEP Kak Ha
npeaIMeT, OHO HapyllaeT OTHOIIEHHS IIpaBa COOCTBEHHOCTH, a HE HH(OPMAIMOHHYIO
0€30MMacHOCTh U JJOJHKHO KBAM(UIIMPOBATHCS KAaK MPECTYIUICHUE MPOTUB COOCTBEHHOCTH [ §].

CTOUT OTMETUTH, YTO OOBEKTOM JAaHHOTO JESHUS ABIAETCS HHPOpPMAIOHHAS
0€30MacHOCTb, MOJ KOTOPOM TEOPETHMKAaMH TOHUMAETCsl COCTOSIHME 3alllUIIEHHOCTH
UHGOPMAIIMOHHBIX CHCTEM, NPEJCTABISIOMIUX COOO0N COBOKYMHOCTh HH(OPMAIIMOHHBIX
peCcypcoB rocyaapcTBa, GU3NUECKUX U IOPUIMYECKUX JIHI, HH()OPMAIIMOHHBIX TEXHOJIOTUI
U KOMILIEKCa MPOrpaMMHO-TEXHHUYECKHX CPEACTB, OCYIIECTBISIONUX HWH(GOPMAIMOHHbBIE
NPOIIECCHI B YETIOBEKO-MAITHHHOM HMJIM aBTOMAaTHYECKOM pekume [9, c. 648].

Takum oOpa3oM, NpHU HAIMYUU PA3TUYHBIX OMNPENEICHUN, KOTOPbIE PACKPHIBAIOT
NOHATHE  «WH(POPMAIMOHHAs  OE€30MacHOCThY», HEOOXOAWMO  BBIJICIUTH  CIEAYIOIIHNE
COCTABIISIIOIIME JAHHOTO MOHATHSA: 3alluTa HHPOopMaIuu (B CMBICIE OXpPaHbI MEPCOHATBHBIX
JNAHHBIX, TOCYJApCTBEHHOW U CIy)KEOHOW TailHBI); KOMIBIOTEpHAs OE30MaCHOCTH;
3alUIIEHHOCTh TOJepKUBatoeil uHbopManuio HHOPACTPYKTYphl; MPUOPUTET 3aLTUTHI
HAI[MOHAJbHBIX MHTEPECOB OT «UMH(OPMALMOHHBIX BOIHY»; 3aIIMIIEHHOCTh MOTpeOHOCTEN
TpaXKAaH, OTAETBHBIX TPYNN M COLHUANBHBIX CIIOEB, MAaCCOBBIX OOBEIUHEHHH IoIed u
HACeJeHUs B IEJIOM B KA4eCTBECHHOH (LeHHOW) wuHGOpMaIu, HEOOXOIUMOW i WX
KU3HEJeATeNbHOCTH ((QyHKIIMOHUPOBaHHUsI), oOpa3oBaHus u pa3sutus [10, c. 52].

68



Cornacho 4.1 cr.349 VronoBHoro kogekca Pecny6nuku benapych, non
HECAaHKIMOHUPOBAHHBIM  JOCTYNIOM K  KOMIIBIOTEpPHOW  HHQOpPMAIMM  TOHUMAETCS
HECAHKITMOHUPOBAHHBINA JTOCTYIl K HH(POpPMAIUH, XPAHAMICHCS B KOMIBIOTEPHOW CHCTEME,
CETH WM Ha MAIIMHHBIX HOCHUTEJSIX, COMPOBOXAAIOIIUNCI HAPYIICHHUEM CUCTEMbI 3aIIUThI
[1, cr. 349]. Cama auCmO3WIMS JAaHHOW YaCTH MPEIyCMaTPUBAET IOCIEIACTBHS B BHIC
U3MEHEHUs, YHHUYTOXXEHUS, ONOKMpOBaHUsA WH(OpPMANMM WIUM BBIBOJ U3  CTPOS
KOMITBIOTEPHOTO 000pYAO0BaHUS JTHOO0 MPUUMHEHHE HHOTO CYIIIECTBEHHOTO Bpea.

[Ipn ananusze OOBEKTUBHOW CTOPOHBI JAaHHOTO JESHHUS BO3HHKAET BOIPOC,
KacalollMICs MecTa COBEpPUICHMsI IPECTYIUIEHHSA: KakK IIOCTyNaTh B Ccllydae, €Ccllu
npecTyIuieHne OblIo coBeplieHo Ha Tepputopuu Pecnybnuku bemapych, a ogHo U3
MEePEUYMCIICHHBIX MOCAEACTBUN HACTYNWIO 3a MpeJeiaMu CTPaHbl, WIH TaKoe e JeUCTBUE
OBLJIO COBEpILEHO 3a IpaHuled, a mocieAcTBus Hactynwiu B Pecrybnmuke benapych. [lpu
pELIEHUH 3TOr0 BOIpOca HEOOXOIUMO PYKOBOJCTBOBATHCS MOJIOKEHUSIMU CT. 5 YT0JIOBHOTO
kozaekca PecniyOnuku benapychk, KoTopasi I1acut, YTO «IHMIIO, COBEPILIMBIIEE MPECTYIICHUE
Ha Tepputopun PecmyOmuku benapych, TOIUICKUT OTBETCTBEHHOCTH II0 HACTOSIIEMY
Konekcy» [1, cT. 5], T. €. mo YromoBHoMy kojekcy Pecnybnuku benapych; 1o yactu BTOpoit
«TPECTYIICHUE TPU3HAETCS COBEPIICHHBIM Ha Tepputopun PecryOnvku bemapych, eciau oHO
HAYaTo, WIM MPOAOJKAIOCh, WM ObLIO OKOHYEHO Ha €€ TEePPUTOPUHU, WM COBEPIICHO B
npenenax PecnyOnuku benapych B coy4acTuu ¢ JHMIIOM, COBEPIIMBIIMM MPECTYIUICHUE HA
TEPPUTOPUU  HMHOCTPAHHOTO  TocynapctBa». (CrenoBaTellbHO, JaHHbIE  IOJOKEHUS
pacIpOCTpaHSIOTCS W HA JPYTHe COCTaBBl NPECTYIUIGHUH MPOTUB HH(DOPMAIIMOHHOM
0€30MMacHOCTH.

Takum oOpa3oM, 1O HalIeMy MHEHHIO, B YTOJIOBHOM 3aKOHOJATENbCTBE PecmyOnuku
benapycr HEOOXOAMMO pa3bSICHEHHWE OTHOCHUTEIHHO TOTO, YTO MOHHMAETCSA MOJ TEPMUHOM
«KOMITbIOTepHAsT WH(GOpMAIMs» B KOHTEKCTE MPECTYIUICHUH TPOTHUB HH(POPMAIMOHHON
0e30MacHOCTH.

CITMCOK MCIIOJIb30BAHHOM JINTEPATYPbI

1. YronoBueiii kozekc PecmyOnmuku benapych [DnekTpoHHBIM pecypc] : TpUHAT
[TanaToit mpeacraButeneit 2 utons 1999 r. : omo6p. Coetom Pecrr. 24 urons 1999 r. : B pen.
3akona Pecn. bemapycs ot 17.07.2018 r. // Koucynsrantllmoc. Bemapycs / OOO
«¥OpCrnextpy», Ham. nentp npaBoBoii uadopm. Pecn. benapycb. — Munck, 2019.

2. BoneBonsz, A.I. IlpoTuBOAeWcTBHE KOMITBIOTEPHBIM MPECTYIUICHUSM: IPABOBBIE
OCHOBBI MeEXAyHapoaHoro cotpyaaudectBa / A.T. BomeBom3. — M. : IOpmutundopm,
2002. — 496 c.

3. I[Ipectyniernss B chepe KommbloTepHOH wHGopManuu. Kpanudukamus wu
noka3bpiBaHue : y4ue0. mocooue / mox pen. FO. B. 'aBpwmna. — M. : FOpua. ua-t MBI Poc.
®enepannn, 2003. — 245 c.

4. ITopernkwmii, M. 0. [Ipectyruienus B cdepe KOMITBIOTEPHON HHPOPMAIUH : JHC. ...
kaH. opua. Hayk : 12.00.08. / M. YO. IBopeuxkwuii. — Bonrorpam, 2001. — 190 .

5. Tyns6un, 1O.T. Ilpectymimenuss npotuB uHGDOpMAIMOHHON Oe3omacHOCTH /
1O. I'yne6un // FOpuct. — 2001. — Ne 4 (5). — C. 14-18.

6. Cusunkas, H. A. Komnsrorepnas uH(popManus KaK peameT
HECaHKIIMOHUPOBAHHOTO JOCTYTa MO YrOJOBHOMY 3aKOHOAAaTensCTBY Pecrnybnuku benapych
u Poccwmiickoit ®@enepannu / H. A. CuBunkas / MeHTanuTeT CNaBSH M WHTETPALMOHHBIC
MPOIECCHI: UCTOPHS, COBPEMEHHOCTb, MEPCIEKTHBBI : Marepuanbl [V MexayHap. Hayu.
koH(]., ['omens, 2627 mas 2005 r. / ['omen. roc. TexH. yH-T ; penkon.: B. B. Kupuenko
(rn. pen.) [u ap.]. — Tomens, 2005. — C. 187-188.

69



7. Ma3ypos, B. A. [IpectynHocTh B chepe BBICOKMX TEXHOJIOTHUMH: MOHSTHE, OOuIas
xapakrepuctuka, TeHmeHnuud / B. A. Masypos // Bectn. Tom. roc. yu-ta. — 2007. —
Ne 300-1. — C. 151-154.

8. Jloces, B. B. Ilpecrymienust npoTuB uHGOpMaIoHHo# 6e3omacuoctu / B. Jloces //
Cyn. BecH. — 2002. — Ne 1. — C. 40-43.

9. Yronosuoe mpaso PecnyOnuku benapyce. OcoOeHnas dacth : yuyeO. mocobue /
A. W. JlykamioB [u np.] ; mox oOmi. pea. A. U. JlykamoBa. — Munck : U3a-Bo I'peBiioBa,
2009. — 960 c.

10. AxTyanbHble BOIPOCH COBPEMEHHOW MPAaBOBOM HAyKH : MaTepuaisl MexayHap.
Hayd. KOH(}. CTyJIE€HTOB, MAarucTpaHTOB M acnupaHToB U cekuuu «tOpun. Haykm» Pecm.
Hayd. KOH(}. CTYIACHTOB W acnmupaHTtoB By30B Pecm. bemapycs «HUPC-2011», MuHnck,
4-5 nos16. 2011 1. / penkoi.: O. U. Uynpuc (oTB. pex.) [u ap.]. — Munck : U3a. nentp BI'Y,
2012. — 247 c.

K conepxanuio

VK 343

A.T. MAJIEIY
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Hayunsiii pyxoBoaureins — E. B. PomaHIOK, cTapiiuii npenojaBaresib

YYACTUE CTATUCTA B IIPEABABJIEHUU JIAA OIIO3HAHUA

JleiicTByrolIee  yrOJOBHO-NPOIIECCYAIbHOE  3aKOHOJATENLCTBO  IIPENyCMaTpUBAET
HEKOTOpbIE OTrPaHWYEHHs] B OTHOIIEHHWU OCHOBHBIX YYAaCTHHKOB YTOJIOBHOTO IIpoliecca,
K KOTOPBIM OTHOCSITCSI BC€ CYyOBEKTHI, 00JIajatoliie IpaBOM OCYILECTBICHHs ITPOU3BOJCTBA
M0 YTOJIOBHBIM JienaM (CyA, MPOKypop, CJIeloBaTelb, OpraH MO3HAHHUS U Jp.), a TaKKe
CYyOBEKTBI, KOTOPbIE MMEIOT JIMYHO-TIPABOBOM HMHTEpEC B MPOILECCe, T. €. HEMOCPEACTBEHHO
3aMHTEPECOBAHHBIX B UCXOZE JAefa (MOTepreBUINii, OOBUHSIEMbIH, 3alUTHUK, TPEACTaBUTEND).
[ToMUMO BBINIETIEPEYUCIICHHBIX CYOBEKTOB YTOJIOBHOTO MpOIlecca, MPUCYTCTBYIOT U HMHbBIE
CyOBEKTHI, COJIEHCTBYIOIINE TOCYIaPCTBEHHBIM OpraHaM M JOJKHOCTHBIM JIMIIaM B peajn3a-
[IUU YTOJOBHOTO CYJOTPOU3BOJICTBA (CIELUATIUCT, SKCIIEPT, MEPEBOTIUK, TOHSITOU U 1. ).

Takum o00pa3zoMm, CyOBEKT YrOJOBHOIO Mpollecca — ATO JIUI0, KOTOPOE HaJEIeHO
OTIPENICICHHBIMU  TMIPOIECCYAIbHBIMU  O0SI3aHHOCTH, KOTOpPOE€ HECeT IMpOolecCyallbHbIe
00SI3aHHOCTH U KOTOpPOE BCTYIAeT B YTOJOBHO-TPOIIECCYalbHBIE OTHOIICHHS C WHBIMU
yY4aCTHUKAMU TIPH OCYIICCTBIICHUW CBOMX TpaB W WCIOTHCHHH OOs3aHHOCTEH B cdepe
YTrOJIOBHOTO CyAO0Mpou3BojcTBa [1].

3aTparuBasi mpoOJieMy OIpeAesIeHUs] MPaBOBOTO TMOJOXKEHHS OTACIbHOW KaTeropuu
CcyOBEKTOB, KOTOpbIE B YTOJOBHOM 3aKOHOJATEIbCTBE HMMEHYIOTCS KaK WHBIE YYaCTHHKHU
YTOJIOBHOTO  CyJIONPOW3BOJACTBA, CTOMT OTMETUTh OOIIee, YTO OMNpenenseT ux
npoleccyanbHblii cTatyc. B cooTBeTcTBUU ¢ Ti. 7 YTOIOBHO-IIPOLECCYaTbHOTO KOJEKCa
Pecniy6nuku benapycs (manee — YIIK), kK UHBIM y4yacTHHUKAM yTOJOBHOTO CyAONPOU3BOJICTBA
ClelyeT OTHOCUTh CYOBEKTOB, KOTOpBIC SBISIOTCS OONaJaTeNsIMH JOKa3aTeIbCTBEHHOMN
uHGOPMAIIUU JTHOO TPUBIIEKAIOTCS C MEbI0 OKa3aHUS TEXHUYECKOTO WIIM MHOTO COJCHCTBUS
[2]. B oTiuure OT OCHOBHOM KaTerOPHH YYaCTHUKOB YTOJIOBHOTO CYAOIMPOU3BOJICTBA OHH HE
OTHOCSATCSI K YHCIy CTOPOH YTrOJIOBHOTO IIpoIlecca, HE HAJEICHbl TaKue YYaCTHUKH U
BJIACTHBIMU TIOJHOMOYMSMHM, a TaKK€ HE 3aWHTEPEeCOBaHbl B HCXoae nena. Hampotus,
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HE3aMHTEPECOBAHHOCTh B  CYJONPOM3BOJACTBE JUISI JAHHOM  KAaTErOpUM  SIBISETCS
00s13aTeNbHBIM YCIIOBHEM NPUBICYEHHS MX K ydacTuio mpu mpousBoxactse [1]. B VIIK
Pecniybnuku benapych ykazaHbl 6 TakuX OCOOBIX YYacCTHMKOB. CBUJAETENb, aJBOKAT
CBHIETEJISI, IKCIIEPT, CICIUATUCT, IIEPEBOTIHK U MOHATOHN (cT. 60-64).

Ho, HecMoTpss Ha [0BOJBHO INIHPOKUI TepedeHb CYOBEKTOB YTrOJOBHOIO
CyJOINPOU3BOJCTBA, MpPHU HCCIEAOBAHUM ONPEIEICHHBIX HOpM, conaepxammxca B YIIK
Pecniy6nuku bemapych, MOKHO IPUATH K BBIBOJTY, UTO TIEPEUCHb MHBIX YUYACTHUKOB TPOIecca
SIBIISIETCS HETIOJTHBIM.

B pamkax aHanmu3upyemoi TeMbl 0COOBI MHTEPEC BBI3BIBAIOT HEKOTOPHIE CYOBEKTHI,
KOTOpbI€ MPUHMMAIOT y4acTHE B OCYIIECTBICHUHM CYIOINPOU3BOJCTBA, HO B HACTOALIEM
3aKOHOJATENbCTBE HE HALUIM CBOEr0 IPAaBOBOro peryiaupoBaHus. K Takum snnam
npeyiaraeTcsi OTHECTH cTaThcTa. HekoTopble aBTOpBI MOJ CTaTUCTOM MOHMMAIOT JIMIIO,
KOTOpOE MPEIbsBISICTCS sl OTOXIECTBICHUS (uaeHTuduuupoBanus) (nar. identificare —
OTOXJIECTBJISITH) B IPYyIIe HE MEHEee TPeX JIMIl Hapsily ¢ OMO3HaBaeMbIM. boliee KOHKpeTHOE
OTIpeNIeICHNE TOHATHA «CTAaTHCT» OToOpakaeT B cBoedl pabore O. M. Bacuibena,
YTBEPKAAIOIIAsl, YTO «CTATHCT» COOTBETCTBYET HEAKTUBHOMN POJIHM, KOTOPYIO BBIMOJIHSIOT MPU
IIPOM3BOJICTBE CIEACTBEHHBIX JEHCTBUI JIM1A, O KOTOPBIX TOBOPUTCS B 1TaHHOM cTaTthe [1].

VIIK Pecnybnuku benapych B neHCTBYIOMIEH pENakIMd HE IpPEayCMaTpUBAcT
MOHSATHE CTATUCTA, OTCYTCTBYIOT KaKHE-THOO TOJIOKEHHUS O €ro MpaBax, OOsM3aHHOCTIX U
OTBETCTBEHHOCTH. Hapsiny ¢ 3TUM mpu MpOW3BOJACTBE K MOMOIIM CTATUCTOB CIIEOBATEIU
MOTYT TMpuOeraTh B XOJ€ MPOBEACHUS HEKOTOPHIX CICICTBEHHBIX ACHCTBHIA, HampuUMep
MIPOBEPKHU MOKa3aHUN HA MECTE, CIEACTBEHHOTO IKCIIEPUMEHTa, orno3Hanus. Ho, HecMoTps Ha
3TO, CPEIU YKa3aHHBIX CIIEJICTBEHHBIX AECMCTBUA HOPMATHBHO-IIPABOBOE PEryJIUpPOBAaHUE
y4acTHs CTATUCTOB MPEAYCMOTPEHO TOJBKO MpH ono3Hanuu juna (ct. 224 YIIK Pecry6nuku
benapycs) [2].

ITo cmoBam mpodeccopa C. A. lleiidepa, nmpenbsBieHHe I OMO3HAHUS — «ITO
Ipou3BOJMMas C COONIOACHUEM MPEAYCMOTPEHHBIX 3aKOHOM TPOLEAYp JIEMOHCTpAIUs
CBHJICTEJIIO, TOTEPIICBIIEMY, IIOJ03pPEBAEMOMY, OOBHHAEMOMY OOBEKTa (CyOBbeKTa) IO
NPEJUIOKEHUIO  CIIE0BAaTENsl, MPUYACTHOIO K HCCIEAyeMOMY COOBITHIO, B  ILEJAX
YCTAHOBJICHUS €TI0 TOXAECTBA JHOO pazIuyusi ¢ OOBEKTOM (CyOBEKTOM), OBIBIIUM B
IPOILIOM NPEAMETOM HAOIIOAEHUH ONO3HAIOIIEro» [3].

3aKOHOAATENLCTBO K€ B CBOIO O4YEpedb OIpelesieT CTaTUCTY psAl TpeOOBaHUIA,
KOTOpbIE HAIIUTH CBOE OTPa)KCHHE B padOTaX TaKMX M3BECTHBIX yUeHBIX, Kak A. B. CMupHOB,
K. b. KannHoBCKuii.

3HAuUNTENbHOE YUCIIO PAOOTHUKOB MPABOOXPAHUTENIBHBIX OPraHOB YTBEPXKJAIOT, YTO
noJ0Op CTAaTHCTOB BBI3BIBAET CYLIECTBEHHBbIC 3aTPyJHEHMs, yKas3blBas Ha pazIUYHbIE
MPUYMHBI, KOTOpPbIE HAYMHAIOTCA OT OTCYTCTBUS MECT IOMCKAa J0 HEXEeJIaHUs TpaiaaH
COTPYJIHUYAThH C IPABOOXPAHUTEIHLHBIMUA OpraHaMH.

Kak mnoxa3piBaeT mpakTUKa, OpraH, OCYUIECTBISIONIMN CIEICTBEHHBIE IEHCTBUA,
UCHBITHIBACT TPYIHOCTH B YOSXK/ICHUU YETIOBEKa, CX0XKETO 10 BHEITHOCTH U MOIXOISIIETO 10
BO3pacTy, COTPYJIHMYATh CO CIEJICTBUEM, Ja M COTPYJHUKH 3a4acTyl0 IOJbICKHBAIOT
CTaTHCTOB JJIsl IPOU3BOJICTBA OMO3HAHUS M «3HAKOMSAT» UX C OMO3HAIOIINM.

[IpencraBnsiercss HEOOXOIUMBIM BBECTH HOPMY, HE IO3BOJISAIOLLYIO, YTOOBI B pOJIU
CTaTHCTa BBICTYMal 4YEJNOBEK, KOTOPBIM HAXOAUTCS B KAKUX-TMOO OTHONICHUSAX
C OMO3HAIOLIUM (WM paHee HAaXOIWICS), BBUAY TOTO YTO IpPH IPOBEIECHUU OINO3HAHUS
OTIO3HAIOIIMK NOJDKEH yKa3aTh Ha JIMIO, KOTOPOE COBEPIIWIO mpecTymieHue. CTaTucT ke,
3aMHTEPECOBAHHBIN B MCXOJE JENla, MOXET IMOBJIMUATh Ha HCXOJ JIaHHOTO CJIEJACTBEHHOTO
JNEHCTBUS MPU TOMOIIM MUMUKH, KECTOB U T. 1.
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[IpakThka IOKa3pIBa€T, 4YTO YYacTHE CTAaTUCTa HAMHOIO IIMPE M AKTUBHEE
HOPOMCXOIUT B JIOCY/EOHOM YacTH YroJOBHOTO CyIONpoU3BOACTBAa. B coorBercTBuM ¢ 4. 1
cT. 224 VIIK Pecrybnmuku benapych, U110 peabSBISIETCS ISl ONIO3HAHUS BMECTE C IPYTHMHU
JMILAMH, IO BO3MOKHOCTH BHEIIIHE CXOIHBIMM ¢ HUM [2]. TeM HE MeHee BompocC O npaBax U
00s3aHHOCTSIX JAHHOIO ydaCcTHUKa mpolecca euie MeHee siceH. [loatomy cuutaercs, 4to
HE00XO0IMMO yCOBEPLICHCTBOBATDH MPOIIECCYaIbHOE 3aKOHOAATEIbCTBO B YACTH MPOU3BOICTBA
OMO3HAaHUA JMIA C IMpHUBJIEYEHHEM cTaTuUCcTOB BBeneHueM crtaTh B YIIK PecnyGnuxu
Benapyce, koTopas Obl perynupoBaiia npaBa, 00I3aHHOCTH U OTBETCTBEHHOCTh CTATHCTOB.
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®OPMBbI COBEPIHIEHUSA AEAHUSA, TIPEAYCMOTPEHHOI'O
CTATBEMH 149 YTOJIOBHOT'O KOJEKCA YKPAUHBI
«TOPTOBJIA JTIOAbMU NJIN IPYT'OE HE3BAKOHHOE
COI'TAIEHUE OTHOCHUTEJIBHO YEJIOBEKA»

Hccnenyemoe npecTymieHue sSBIsSETCs MpecTyIuieHneM ¢ hopMaibHO-MaTepUaIbHbIM
COCTaBOM; MpPU ITOM KOHCTPYKIMA HOpMBI 4. 1 cT. 149 VYronoBHOro Kojekca YKpauHbI
CBUJIETEIHCTBYET O TOM, YTO C OOBEKTUBHOIN CTOPOHBI TOPTOBIIS JIFOJJbMU MOKET BBIPaXKaThCS
B crieAyronmx ¢opmax: 1) COOCTBEHHO TOPrOBIM JIFOJbMH, 2) OCYIIECTBICHUS JPYroro
HE3aKOHHOTO COTJIAIIEHHs, 0OBEKTOM KOTOPOTO SIBJIAETCS YEIOBEK; 3) BEpOOBKH YEIIOBEKA;
4) nepeMelneHusl 4eloBeKa; 5) COKpBITHS YelioBeKa; 6) mepeaadd uesioBeKa; /) MOJTydYeHHsI
yenmoseka [1, c. 7-14].

Konpenmuss OOH 1949 1. o OGoppbe c TOpromiei JOABMH M OSKCIUTyaTalueu
MPOCTUTYLIMU TPETHUMU JIMIIAMHU, a Takxke OoJjiee MO3JHHE MEXKIyHApOJHO-TPABOBbIE AKTHI
OTIPE/ICIISIOT TOPTOBIIIO JIIOJbMUA KaK BCE JCHCTBHS W COOTBETCTBYIOIIME HAMEpPCHUS,
CBA3aHHBIE C BEpOOBKOH, TPAaHCHOPTHPOBKOHM, KyIUIEH-TIpOAaKeH, TMepeMeIIeHUEM,
nepesayeid U3 pyK B PYKH WM COJCPYKAHUEM JIUIl, TPUBJICYCHHBIX K HCIIOJH30BAHHIO
OOMaHHBIM TyTEM, MPHUHYXICHUEM (BKIOYas MCIOJIB30BAaHWE WJIM YTPO3bl HACWIMEM WU
3JI0yNOTPEOJICHHE CITY>KEOHBIM TIOJIO)KEHUEM) WJIM JOJTOBOM 3aBUCUMOCTBIO (Kabasoii),
C IIENbI0 yAep KaHUS ATOTO JIMIIA HE3aBHUCUMO OT TOTO, OIUIAYMBAETCsl ero paboTa WU HET, B
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MOJHEBOJILHOM  TIOJIOKEHUU  (JIOMAITHEM, CEKCyaJlbHOM WM  PENpPOAYKTUBHOM), B
NPUHYAUTETFHOM TPYJE WU B YCIOBHSIX, TOXKAECTBEHHBIX paOCTBY [2].

[Tocnennee mo Bpemenu (2000) MexayHApPOIHO-TIPABOBOE OINPEICICHUE TOPTOBIIU
TroapMHU npuBoAUTCs B IIpoTokosne o mpemaynpekaeHUH U MPEeceYeHUH TOPTOBIU JIIOJbMH,
OCOOCHHO KCHIIMHAMHU W J€ThbMHU, W HaKa3aHWM 3a Hee, KOTOPHIA momoiiHseT KoHBeHIHIO
OOH npoTuB TpaHCHAMOHAIBHOW OPraHW30BAHHOW MPECTYMHOCTH, IA€ TOPTOBIS JIFOJIbMU
OTIPEIETISIETCSI KaK OCYIIECTBISIEMBIC C IEJIBIO AKCIUTyaTalluy (Takas HKCIUTyaTalusl BKIIOYAeT
KaK MUHUMYM JKCIUTyaTalyio0 MPOCTUTYIUN APYTUX JUI WK JApyrue GOpMbl CEKCyalbHOM
OKCIUTyaTallu, MPUHYIUTCIBHBIN TPy WIH YCIyTH, PaOCTBO WM OOBIYaW, CXOJTHBIC C
pabCTBOM H T. JI.) BepOOBKa, NEPEBO3Ka, repeaava, COKPhITHE WK MOJYyYCHUE JIFOICH ITyTeM
yIpO3bl CHUJIOW WM €€ TPUMEHEHUS WIH K€ HHBIX (POpPM TPUHYKICHUS, MOXHUIICHUS,
MOIIICHHHUYECTBa, OOMaHa, 3JI0yMOTPeOICHHUS BJIACTHIO MJIM YS3BUMOCTBIO IOJIOKEHHUS, JIHOO
nyTeM TOJKyNa, B BHJE IUIATEXKEH WIM BBITOJ Ui TOJYyYEHHs] COrjlacusi JIUIa,
KOHTPOJIUPYIOIIETO JPYroe JIMIO, IPUYEM COTJacue KEPTBbI TOPIOBIM JIIOJBMH Ha
3aIUIAHUPOBAHHYIO JKCIUTyaTalMio, O KOTOPOM HAET pedb BbIIIE, HE MPUHUMAETCA BO
BuuMmanre [3]. MOKHO KOHCTaTHPOBaTh, YTO B MEXIyHAPOJHO-IPABOBBIX aKTax,
pacrpoCTpaHAIONIMX CBOE JIEUCTBME M Ha YKpauHy, TOProBjs JIIOJAbMH O3HA4aeT
OCYILIECTBIISIEMbIC B IEJIAX IKCILTyaTallid BEPOOBKY, MEPEBO3KY, IEpeaady, COKPBITHE WU
MOJTyYeHUE JII0JIeH, KOTOPBIE COBEPIIAOTCS ONPEICIICHHBIMH CIIOCO0aMHU.

B cBow odepenb, TOT akT, YTO YKpPAaMHCKUHA 3aKOHOJATelIb, B OTJIMYHE OT
BBIIICYKA3aHHBIX MEXKyHAPOJHO-TIPABOBBIX AaKTOB, BBIJIETUI TOPrOBIIO JIIOJbMU Kak
OTJIENIbHYI0 (hOPMY TIPECTYIUICHHUS, OTIUYHYIO OT TaKuX ero ¢opm, Kak BepOOBKa, IepeBO3Ka
(mepemeliieHue), nepeaayda, yKpbIBaTEIbCTBO WM TOJyYEHHE 4YeJIOBEKa, O3HAYAEeT, YTO B
cT. 149 VYronoBHOro kojekca YKpauHbl MOJI TOPTOBJIEH JIIOABMH CIIEyeT IOHUMATh
COOCTBEHHO TOPTOBJIIO JIIOJIbMHU, T. €. COBEPIICHUE aKTOB KYTUTU-TIPOJIAXKH JIFOACH.

Ocy1iecTBICHHE APYroro HE3aKOHHOTO COTJIAIICHHs, OOBEKTOM KOTOPOTO SIBIISETCS
YeJIOBEK, MPelyCMaTPUBAET OCYIIECTBICHUE TaKUX CIIETIOK, KaK JlapeHue, MPe0oCTaBICHUE B
0e3BO3ME3THOE TOJIb30BaHKE, Iepejaya B CUET IOTAlleHHs J0Jra, a TakKKe KaKhe-In0o
JpyTHE COTJIAINICHHUS, IO KOTOPBIM JIMIIO TiepenaeTcs it dkcruryatauud. C I1pyroi CTOPOHBI,
HEJIb3sl CUNUTATh OCYIIECTBICHWEM HE3aKOHHOW CHEIKH, OOBEKTOM KOTOPOM SIBIISETCS
YEeJIOBEeK, B YaCTHOCTH, JEWUCTBHUS Julla (CyTeHepa), KOTOpOE CBOIAUT MPOCTUTYTKY C
KJIIMEHTOM, TIOCKOJIbKY B TaKMX CIydasx YeJIOBEK IMepeacTcs APyroMy JMiy (hakTHIECKH HE
BO BJIaJICHUE, a TOJIBKO BO BPEMEHHOE MOJIb30BaHHE.

BepOoBka denoBeka mpeaCcTaBiIseT COOOM JTOCTHIKEHHE JOTOBOPEHHOCTH IYTEM
HETIOCPEICTBEHHOTO HaiiMa, T. €. TPUTJIANICHUS. U Habopa JOOPOBOJIBIIEB KOOI JUTSl y4aCTHs
B ONPENCICHHON NEATeIbHOCTH WJIM TPEAOCTABIICHHUs OINPEACIICHHBIX YCIyr Ha
OTIPEJIETICHHBIX YCIOBUSX, KaK MPABUIIO 32 MaTepUAIbHYIO BBIr0/ly. B KOHKpETHOW CUTyaluu
9TO MOJKET TPOSIBIATHCSA B TMPUTJIAMIEHUHW OYIyIIMX >XEPTB paboTaTh TaHIOBIIMIIAMH,
TOPHUYHBIMH, OQUITHUAHTKAMH U T. TI.

[Tepemenienne 4eaoBeKa MPEICTaBIACT COOOM HM3MEHEHHE €ro IOJIOKEHHUS MyTeM
MEPEBO3KH U JIPYTOro MepeMeleHus Kak 4epe3 rocy/1apCTBEHHYIO TpaHuIly Y KpauHbl, TaK U B
npejenax TEPPUTOpUH Y KpauHbl. [Ipu ATOM IeHCTBUS BAHOBHOTO, CBS3aHHBIE C HE3aKOHHBIM
MepeMelIeHUEM YeJIOBeKa uepe3 TOCYJapCTBEHHYIO TpaHUIly YKpauHbI, TpeOYyIOT
JOTIONTHUTEBHON KBanupukamuu mo ctT. 332 YronoBHOro kojekca YkpauHbl «HeszakoHHas
nepenpaBka JUIl Yepe3 TOCYAapCTBEHHYIO TpaHUIy YKpauHb», a B ClydasX, Korja s
nepeceyeHus TOCyJapCTBEHHON TpaHUIlbl OBLITM MCIOIb30BaHbI MOXUILEHHBIE WIH 3aBEJOMO
MOJ/JIETIbHBIE JIOKYMEHTBI, — €I[e UM TI0 COOTBETCTBYIOMUM yacTsMm cT. 357 «lloxumienue,
MPUCBOEHUE, BHIMOTATENbCTBO JOKYMEHTOB, IITAMIIOB, TeyaTeld, 3aBNaJicHHEe HMH IyTeM
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MOIICHHUYECTBA WM 3JI0YTOTPEOJICHHS CIIYKEOHBIM TMOJIO0KEHUEM WM UX TOBPEKICHUE» U
cT. 358 «llommenka HOKyMEHTOB, MedyaTeil, MTaMIIOB U OJAaHKOB, COBIT WM UCHOJIb30BAaHUE
MOJIETFHBIX JOKYMEHTOB, MEYaTeld, MTaMIOBY» YTOJIOBHOTO Kojekca YkpauHbl. C apyroit
CTOPOHBI, €CJIM KEPTBA TOPTOBJIM JIIOJIBMH MEPECEKAET TOCYAAPCTBEHHYIO IPAHUILY Y KpAaUHBI
Ha OCHOBAHUU COOTBETCTBYIOIIUX JOKYMEHTOB, CT.332 VYTroJOBHOIO KOJAEKCA YKpauHbI
MPUMEHEHHUIO HE MOJUIeXKHUT [4, c. 84].

CokpbITHE YeTOBEKa MPEAyCMAaTPUBAET pPa3MEIIEHHWE YEIOBEKa B OMpPEIeTIEHHBIX
IIOMEILICHUAX, TalHUKaX, B ONPEACICHHOM MECTHOCTH M T.I., KOTOpBIE 3aTPYIHSIOT
YCTAHOBJICHUE €r0 PEAJbHOIO0 MECTOHAXOXKICHHS, MPEIOCTABICHUE €EMY IOAJIEIIbHBIX
JIOKyMEHTOB, COBEPILIEHHUE B €r0 OTHOIIEHUH IACTUYECKOW ONEPALIMH U T. II.

[lepenaua w modyuyeHHWe YEIOBEKA TMPEACTABISIOT COOOM COOTBETCTBYIOIIHE
dakTuyeckue NEHCTBHUS, COBEPIICHHBIC YXKE I0OCJI€ COBEPIICHHUS B OTHOIIEHUU JIAHHOTO
YeJIOBeKa aKTa KYIUIH-TIPOJaKH, BEPOOBKH, MEPEMEIIEHUH U T. JI., CBSI3aHHBIC C MEPEX0A0M
(bakTHYeCKOro KOHTPOJIS HaJl HUM OT OJTHOTO JUIa (TPYIIIbI JIUIL) K JPYroMy.
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3JIOYHHOTPEBJIEHHUE BJIACTBIO U CJIY KEBHBIMHU
MOJTHOMOYMSIMU: YTOJIOBHO-IIPABOBOI AHAJIN3

Kpamudukanus KoppyHNIHOHHBIX HPECTYIUIEHUH MpeacTaBisieT co0Oi He MpOCTyIo
3a/1a4y, TaK KaK COBEPIICHHE JIAaHHBIX IIPaBOHAPYLICHUH IpeAroJiaracT psja ACUCTBUM,
MIO3TOMY «KOPPYILIMOHEPA» MOKHO 0XapaKTEpPU30BaTh KAK JIMIO, JJIUTEIBHO COBEPILAIOLIEE
IIPOTUBOIIPABHBIC JIEHCTBHs. BBIABICHNE TaKUX NPECTYIUICHUN MMEET PsAJl CI0KHOCTEH, TaKk
KaK JUIs COBEpIICHUS MPAKTUUYECKU JH000T0 KOPPYHIIMOHHOTO PAaBOHAPYIIEHUS! HEOOX0IMMO
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BBICTPOUTD DSl CIOKHBIX TAaKTHYECKUX NEUCTBHM ISl TOTO, YTOOBI 3aTPyAHUTH HE TOJIBKO
PacKpbITUE TaKUX MPECTYIUIEHUH, HO U UX BhIsiBIeHUE [1].

OpnuM u3 Hambojee HEOJAHO3HAYHBIX M XapaKTEPU3YIOIIMX MPAKTUYECKH BCE
KOPpPYNIMOHHBIE TPECTYIUICHUS SBISETCA TPU3HAK 3JIOYNMOTpeOJIeHHus BIACTBIO U
ciyxeOHbpIMH ToHOMouMsiMH. CoriacHo cr. 424 VronoBHoro kojekca (mamee — YK)
Pecniybnuku benapych, 3moynoTpedieHre BIacThi0 WIH CITYKEOHBIMH MOJHOMOYHUSMHU — 3TO
YMBILUIEHHOE BONPEKU MHTEpecaM CIIy>)KObl COBEpIICHHE JOJDKHOCTHBIM JIULOM U3
KOPBICTHOM WJIM WHOM JIMYHOM 3aMHTEPECOBAHHOCTH JEMCTBUE C HUCIOJIb30BAHUEM CBOUX
CIIy’)KEOHBIX TIOJTHOMOYHMIA, TIOBJIEKIIEE MPUYMHEHHE yiuepda B KPYIHOM pasMepe WIn
CYILIECTBEHHOTO BpeJa IMpaBaM U 3aKOHHBIM WHTEpecaM TIpakaH JHOO TOCYJIapCTBEHHBIM
WK OOIIECTBEHHBIM HHTEpecaM. MOKHO MPUIHTH K BeIBOAY, uTo B YK Pecny6nuku benapychb
uMeeTcsl J1IBa  MOTHBA  COBEPIICHHS  JAHHOTO  MpEcTyIUleHus: 1)  KOpbICTHas
3aMHTEPECOBAHHOCTh JIMIIA; 2) WHas JMYHAs 3aWmHTEepecoBaHHOCTh. B cr. 301
«3n0ynorpebiaeHre CIyKEOHBIMU TMOJHOMOYMUSAMUY» TOCTAHOBIIEHUST MeXmapiaMeHTCKON
Accambnen rocynapctB — ydacTHUKOB CopapyskectBa HezaBucumbix ['ocynmapers Ne 7-5 ot
17 dpeBpans 1996 r. «O MOmETbHOM YrOJOBHOM KOACKCE TOCYIapCTB — YYaCTHUKOB
ConmpyxectBa HezaBucumbix ['ocymapctB» K KBaIM(UIUPYIOMIMM MpPU3HAKAM COCTaBa
JAHHOTO TPECTYIUICHUs] OTHOCSTCS TPU MOTHBA, JIBa U3 KOTOPbIX coBmagaioT ¢ YK
Pecniybnuku benapych, a Takke YKa3bIBaeTCsl «IPYNIOBas 3aMHTEPECOBAHHOCTDHY.
B Kousenuuun OOH mnpotuB koppynuuu 2003 r. mpeajiaraloTcsi HE MOTHBBI COBEPILICHUS
JAHHOTO TPECTYIUICHUSA, a LEJNU TOIy4YeHUS KaKOro-Iu0o HEMpaBOMEPHOTO MPEHMYIIECTBa
JUIst ce0sl caMoro, JUIsl MHOTO (PM3WYECKOT0 WM IOPUINYECKOro Juia. B 1o jxe Bpems 3akoH
Pecriy6nuku bemapyce Ne 305-3 ot 15 utons 2015 1. «O Gopwrbe ¢ koppymimein» (nanee —
3akoH Ne 305-3) roBopur HE TIPO MOTHBBI, a TMPO IIEJIH COBEPIICHUS JaHHOTO
IIPaBOHAPYLIEHUS: IOJyYeHUE HMMYIIecTBa [ ceds, MO0 MMYyIIECTBA JUIsl TPETbUX JIUIL,
7100 MHOW BBITOJBI B BUJE pabOTHI, YCIYTH, MOKPOBUTEIHCTBA, OOCIIAHUS MPEUMYIEeCTBa
JUIsl ce0sl WM JIpYrod TakoW k€ BBITOJBI JJISl TPETbUX JUL. MOXHO c/enaTh BBIBOJ, YTO B
CyOBEKTUBHOI CTOpPOHE JAHHOTO MPECTYIUICHUS UMEIOTCS HEKOTOpbIE paziuyusl, OJHAKO MX
HENb3s Ha3BaTh KOJUIM3UEH, TaK KaK IIEJIM XapaKTepU3yIOT MOTHBBI, T. €. SIBISIOTCS €r0
HEU3MEHHOU cocTaBnsomend. Ha Ham B3rnsn, menecoodpazHbIM OyaeT TapMOHHM3HPOBATh
YK Pecriyonmuku bBemapyce u 3axkor Ne 305-3 myTem BHeceHHUs Ienieil 370ymoTpeOsieHus
BJIACTBIO WJIM CIIY)KEOHBIMH TIOJJHOMOUYMSIMH B TmpuMeudanue K 1i.24 VYK PecnyOnuku
benapycp, Tak kak MOTHBBI, yka3aHHble B cT. 424 VK PecnyOnuku benapych, sBistoTCS
KBAJTM(ULMPYIOIIUM NMPU3HAKOM JAHHOTO MPECTYIUICHUS U B UX U3MEHEHUU, Ha HaIl B3I,
HeT HeoOxomuMmoctu [2]. OmHako, Ha HAIl B3TJISAM, HEOOXOAMMO IOMOJHHUTH CT. 424 YK
PecnyOnuku benapych crienyrommM TOJNOKEHHEM: «a Takke TpPYNIoBas 3auHTEPeco-
BaHHOCTH», TaK KaK CBOMMHM JECHCTBUSMH JOJIKHOCTHOE JIMIIO MOYKET OKAa3bIBATh «YCIYTy»
HE TOJBKO ce0e, HO M KaKO-TuO0 TpyIre Juil.

3510ynoTpeOieHne BIACTHIO M CITY)KEOHBIMU MOJIHOMOUYHUSMU B OOBIJICHHOM IMOHHMA-
HUU TIpeJCTaBisgeT co00i OCYyIIeCTBICHHE KaKWUX-TUOO ACHCTBHIA ISl MOTYYSHHs JTUYHOH,
yaiie BCero MaTepuagbHOU BhIToAbl. OTHAKO yKa3aHHBIE 1I€TU HE SIBIISIOTCS €IMHCTBEHHBIMH.
350ynoTpedsieHre BIACThI0 WIH CIY>KEOHBIMU MOJTHOMOYHUSMU — 3TO COBEPILIEHUE JICUCTBUM,
HATPaBIICHHBIX HA YJOBJIETBOPECHUE PA3UYHBIX TOTPEOHOCTEH, HE CBA3aHHBIX C MHTEpECaMu
cinyx0bl. Hampumep, ucnonp3oBaHue CIy)KeOHOW MAaIIMHBI W COOTBETCTBEHHO Tpyda
BOJUTENS HE TOJBKO JUIsl TOrO, YTOOBI OBITh AOCTaBJICHHBIM Ha pabOTy W JOMOM, HO U IS
KaKNX-JTH00 CBOMX JIMYHBIX IIeJIei; HCIIOIb30BaHUE pad0OYero BpEMEHU CBOMX MOJYUHEHHBIX,
HampuMep, A TOTO, YTOOBl PEIINTh KaKue-THO0 CBOM JIMYHBIC MPOOIEMBI, J1eia, BOMPOCHI
U T. . YKa3aHHBIM [IPaBOHAPYIIEHUSM JOCTATOUYHO YaCTO HE yAENSIETCS JOHKHOTO BHUMAHMS,
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B pE3yJbTaTe YEro JIMIO0 HE MOJBEPraeTcss KaKOH-THOO IOPUIMYECKOW OTBETCTBEHHOCTH.
Ha wnam B3rnsa, HampuMmep, 3a HEHaJJeXkallee MCIONb30BaHUE MaTepUalbHBIX Onar,
MPEIOCTABICHHBIX ISl y0OCTBa JOJDKHOCTHOTO JIMIIA, JOJDKHA HACTYNaTh aJIMUHUCTpA-
THUBHAsl OTBETCTBEHHOCTbD, a JIJIsl IPAaBOHAPYILUEHUS, XapaKTEepPHU3YIOIIErocs NepeKiiagblBaHueM
CBOMX OO0S3aHHOCTEW WM JK€ PELIEHHEM JIMYHBIX BOIIPOCOB C IOMOILIBIO COTPYJHUKOB,
JIOJKHA HACTYNAaTh JUCLMILUIMHAPHAS OTBETCTBEHHOCTD, HAIIPUMED B BHJIE TIOHMKEHUS Kilacca
roCyAapCTBEHHOTO CIIY’KaIllero Ha CPOK J0 HIECTU MECSLIEB.

Takum oOpa3om, MO HalIeMy MHEHUIO, IIeIecO00pa3sHo OyaeT M100aBUTh CTaThIO
«3noynorpe0iaeHne BIACThIO U CITyKEOHBIMU ITOJIHOMOYUSMU» B T, 23 «AIMUHHCTPATUBHBIE
IpaBOHApyUICHUs] MPOTUB TMopsiika ympasieHus» Koxekca 00 agMUHUCTPATUBHBIX
npaBoHapyuieHusx PecmyOnuku benapych, koTopas mnpemycMmarpuBaia Obl BO3MEILICHHE
yOBITKOB M HajlOXeHue wmTpada U uUMeNa CISAYIOIIUNA KOHTEKCT: YMBIIJICHHOE BOIPEKU
UHTEpecaM CIIy>KObl COBEpIICHHE MOJKHOCTHBIM JMIIOM M3 KOPBICTHOM, MHOM JTUYHON WU
IPYyNIOBOM 3aMHTEPECOBAHHOCTU JEHCTBUH C HCIOJB30BAaHHUEM CBOMX CIIyKEOHBIX
HOJTHOMOYMM HaKa3bIBaeTCs HAJIIOKEHUEM LITpada J10 MATUAECATH 0a30BbIX BEJIHUNH, a TAKXKe
BO3MEIICHHEM YOBITKOB. Eciu ke aAMHUHHCTPAaTUBHOE B3bICKAHHE HE BO3BIMEET JOJIKHOTO
3¢ dexTa U TUIO0 TOBTOPHO B TEUEHUE T'Oa COBEPLIUT TaKOE€ K€ MpaBOHApyLIeHHE, TO OyaeT
HACTynaTh YroJIOBHasE OTBETCTBEHHOCTH 10 cT. 424 YK Pecnyonuku benapych, moatomy, Ha
Halll B3IJIA], JaHHAas CTaThs JOJDKHA IIPENyCMaTpUBaTh aAMUHUCTPATUBHYIO NIPEIOJULIMIO.
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A. T'.MOPO3
benapych, MuHck, benopycckuii rocy1apcTBEHHbIN YHUBEPCUTET

O HEKOTOPBIX BOITPOCAX COBEPHIEHCTBOBAHUS YT OJIOBHOM
OTBETCTBEHHOCTHU 3A IPECTYIIVIEHUA, OTBETCTBEHHOCTbD
3A COBEPHIEHUE KOTOPBIX IIPEAYCMOTPEHA HOPMAMHU
I'JTIABBI 20 YI'OJIOBHOI'O KOAEKCA PECITYBJIMKH BEJIAPYCb

1. Ogaumu 13 HauOosiee OMACHBIX MPECTYIHBIX IOCATATENbCTB IMPOTHUB 4YeJIOBEKa
ABJIAIOTCA TPECTYIUIEHUS, OTBETCTBEHHOCTb 3a COBEpIICHHE KOTOPBIX IPETyCMOTpEHA
HopMmamu 1I1. 20 YronoBHoro xojekca (nanee — YK) PecriyOnuku benapycs, — npecrymienus
MPOTUB MOJOBOW HEMPUKOCHOBEHHOCTH U TTOJIOBOM CBOOO/IBI.
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HecmoTrpss Ha HE3HAYMTEIBHOE KOJMUYECTBO 3aPETHCTPUPOBAHHBIX MPECTYTUICHUM
MPOTHUB TMOJOBON HEMPUKOCHOBEHHOCTH U TOJIOBOW CBOOOMABI, OHU, TEM HE MEHee, 00agaroT
BBICOKOHM CTEMEHbI0 OOIEeCTBEHHOW OmacHOCTU. [IpuymHamMu 3TOTO SBISIIOTCS HECKOJBKO
00CcTOSTENsCTB. BO-TIepBBIX, 3TH MPECTYIJICHHS MOCATAIOT, KaK MPaBUIIO, Cpa3y Ha HECKOIbKO
00BEKTOB yrOJIOBHO-TIPAaBOBOW OXpaHBI: MOJOBYIO HEMPUKOCHOBEHHOCTh, IOJIOBYIO CBOOOIY
MOTEPIIEBIINX, 3/I0POBbE, YECTh U JOCTOMHCTBO, HOPMAJIbHOE HPAaBCTBEHHOE U MCUXUYECKOE
pa3BUTHE  HECOBEPIICHHOJETHUX.  BO-BTOpBIX, TMPECTYIUICHWs  MPOTHUB  IOJOBOU
HEMPUKOCHOBEHHOCTH U TOJOBOH CBOOOJIBI 0O0JIAAIOT BBICOKOW CTEMEHbIO JIATEHTHOCTH.
Hampumep, B Pecnybmnuke benapyce 3a mociennue ronael peructpupyercs ot 100 no
200 cmyyaeB M3HACWIIOBAaHHUS €XKEroJHO, HO TPU ITOM HEKOTOPbIE OTEUYECTBEHHBIE
KPUMMHOJIOTH YTBEPXKIAIOT, YTO PEAIbHOE KOJIMYECTBO U3HACUIIOBAHUI B CTPAHE COCTABIISIET
2 000-2 500 cmyuyaes [1, c. 228].

HNmerorcss  OocHOBaHus — monaraTh, 4YTO  NPUYUMHOM  BBICOKOM  JIATEHTHOCTH
paccMaTpuBaeMoOil TPYIIbl MPECTYIUICHUH SBIISETCA HEXeJlaHWe MOTEePHEeBIINX, YTOObI (aKT
COBEpLICHUS TOCATaTeNbCTBA IIPOTUB HX IIOJOBOH CBOOOJBI, YECTH MU JOCTOMHCTBA CTaj
U3BECTEH OKpyXkaromuM. Kpome Toro, 1o HamemMy MHEHHUIO, Ha JIATEHTHOCTh MPECTYIUICHUN
MPOTUB TIOJOBOM HEMPUKOCHOBEHHOCTH M IIOJIOBOM CBOOOJBI B OMPEICIICHHOW CTENEHU
BJIUSIIOT HEKOTOPbIE HEIOCTATKH YTOJIOBHOI'O 3aKOHA.

2. Cnengyer oOpaTHTh BHUMaHHE Ha TO, YTO HEOOXOIMMOCTH COBEPIICHCTBOBAHUS
HOPM YIrOJOBHOTO 3aKOHA, YCTAHAaBIUBAIOLIETO OTBETCTBEHHOCTh 32 COBEpILCHUE
paccMaTpuUBaeMbIX TPECTYIUICHUH, JUKTYETCS TAKXKE W IETbIM PSIOM HHBIX COOOpaKCHHIA,
00yCIJIOBJICHHBIX HEOOXOJUMOCTBIO pPa3pelIeHUs] BOIMPOCOB MOCTPOSHUS CHCTEMBI HOPM,
YCTAaHABIIMBAIOIINX OTBETCTBEHHOCTh 33 COBEPIICHUE MPECTYIUICHUH MPOTUB TMOJIOBOM
HENPUKOCHOBEHHOCTH U TIOJNIOBOM CBOOOJBI, KBAIU(UKAIMHM O3TUX MPECTYIJICHUH, HX
HAaKa3yeMOCTH.

OmauM u3 cuctemooOpasyromux mnpuzHakoB 1. 20 YK Pecny6onuku benapych
SIBIISIETCSI COJIEPIKAaHUE OOIIECTBEHHBIX OTHOIICHUH, SIBJISIFOIIUXCS O0BEKTAMHU OXPaHbI HOPM,
3aKperyIeHHBIX B JaHHOW TnaBe. B kadecTBe 00OBEKTa YroJOBHO-TIPABOBOM OXpaHbl HOPM
1. 20 YK Pecny6nuku benapych yka3bpIBaloTCs IMOJOBasi HEMPUKOCHOBEHHOCTh M TOJIOBAst
cBoOoma. OmHaKoO HYXHO OTMETHTb, YTO Ha3BaHHbIE B KaueCcTBE OOBEKTOB YTOJIOBHO-
NPaBOBOW OXpaHBI MOJIOBAas HEMPUKOCHOBEHHOCTh M TOJIOBas CBOOOJA MMEIOT JOCTATOYHO
HEOTpeIeNIEHHOE CO/Iep KaHue.

B yronoBHOM 3akOHE COJEpKaHUE YKAa3HBIX OOBEKTOB YrOJIOBHO-TIPAaBOBOI OXpaHbl HE
packpbiBaeTcs. B mocranosnennn Ilnenyma BepxoBnoro Cyna Pecnybnmukum bemapycek ot
27 centsiopst 2012 1. Ne 7 «O cyneOHOHM MpakTHKE IO JielNaM O MPECTYIUICHUSX NPOTUB
M0JIOBOM HETPUKOCHOBEHHOCTH M TIOJIOBOM ¢BOOOABI (¢T. 166—170 YK)» Takxke OTCyTCTBYIOT
Kakue-1100 pa3bsCHEHUS IO MOBOY TOTO, YTO CIEAYEeT MOHUMATh IO/ MOJIOBOM CBOOOAON U
MOJIOBOM HEMPUKOCHOBEHHOCTHIO. Pa3zbsicHeHNE coziep)kaHus MOJIOBOW HEMPUKOCHOBEHHOCTH
U T0JIOBOM CBOOOABI HOCHUT JIMIIb JOKTPHUHAIbHBIA XapakTep. Tak, Halmpumep, B Hay4dHO-
npakTHueckoM komMeHTapuil k YK Pecriybnuku benapychk monoBasi cBob6oja onpeaensiercs
KaK [paBO CaMOCTOSITEJIbHO ONPENENSITh KaK JKEIaHWe Ha BCTYIUIEHHE B IOJIOBYIO CBSI3b, TaK
U BBIOOp TOJIOBOTO MapTHEpa U YCIOBHS COBEpPILIEHHUs MOJOBOro akTa. B Tex ke ciydasx,
KOTJ[a pe4b HJET O JIMIAX, He JOCTUrmHX 16-meTHero Bo3pacra, 0ObEKTOM SIBISETCS TOJI0Bas
HEMPUKOCHOBEHHOCTH [2, ¢. 351-352].

[IpencraBnsercs, uro cam mo ce0e TakoN JOKTPUHAIbHBIA MOJAXOJ HYXKJIAeTcsl B
KOPPEKTUPOBKE, MTOCKOJIBKY IO CBOEMY COJCPKAHUIO OH JAJIEKO HE MOJHOCTHIO PACKPBIBAET
MOHSTHE TIOJOBOM HENPUKOCHOBEHHOCTH M IIOJOBOM CBOOOMBI. B wacTHOCTH, mMmojoBas
HEMIPUKOCHOBEHHOCTh, IO HAIIeMy MHEHHUIO, [OJDKHAa BKJIIOYaTh B CeOsl HE TOJIBKO
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HEJOIyCTUMOCTbh COBEPIICHUS IOJIOBOTO aKTa C JIMLIAMH, HE JOCTUTIIMMH ONpPEIEICHHOIO
BO3pacTa (B Hallemy ciyyae 16-JeTHero), Ho U ¢ JTUIaMH, HE CIIOCOOHBIMU B CHIIy CBOETO
0ECIOMOIIHOTO COCTOSIHUSI, BBI3BAHHOTO, HAIpUMep, OO0JIE3HbIO, BHIPA3UTh CBOE OTHOILIECHUE
K COBEPIIAEMbIM B OTHOIIEHWHM UX HPOTUBONPABHBIM JeicTBUsAM. [lomaraem, uTto B Xoae
TIIATEIILHOTO JTOKTPUHAIBHOTO aHAINM3a TMOJIOBOM HEMTPUKOCHOBEHHOCTH U MOJIOBOI CBOOOIBI
MOTYT OBbITh BBISIBIICHBI U PSI HHBIX IPU3HAKOB 3THUX 00BEKTOB YTOJIOBHO-IIPABOBON OXPAHBI.

3. TouHoe conmepkaTeTbHOE YCTAHOBJICHUE IPHU3HAKOB MTOJIOBOM HETTPHUKOCHOBEHHOCTH
M TIOJIOBOWM  CBOOOJBI HMMEET CYIIECTBEHHOE 3HAYE€HHE JUIsI TOYHOW KBaJdH(HUKAIUU
NPECTYIUICHUH, MOCATAIOIINX Ha IOJIOBYIO HENPUKOCHOBEHHOCTh U TOJOBYIO CBOOOAY H,
COOTBETCTBEHHO, Ha NPABWJIBHOE NPUMEHEHUE YTOJOBHOrO 3akoHa. Kpome Ttoro, ananwus
COJICpKAaHUS TOJIOBOH HEMPUKOCHOBEHHOCTH M TOJIOBOM CBOOOABI KaK OOBEKTOB YTOJOBHO-
IIPaBOBOM OXPaHbl UTPAET OINIPEAEIISIOILYIO POJIb U IIPU OCTPOEHUHU crcTeMbl HopM 1. 20 VK.

Hcxons u3 3Toro, mpeacTaBisercs HEOOXOAMMBbIM OOpaTUTh BHMMAaHHME Ha BeCbMa
cnopHoe pacnoioxenue B ri.20 YK Pecnybnmuku benapyck HOpM, ycTaHaBIMBArOIIMX
OTBETCTBEHHOCTb 3a OpraHM3alMi0 U (WIM) HCHOJIb30BAHME 3aHATUS MPOCTUTYLUEH 16O
CO37aHUe YCJIOBHM i 3aHsATUsA mpoctutynuer (cr. 171 YK) u 3a BoBiieueHue B 3aHATHE
IPOCTUTYLHMEN MO0 MPUHYXACHHUE K IPOAODKEHUIO 3aHATUs npoctutynuei (cr. 171-1 VK).
W3 aHanu3a Aucno3unuii ’TUX HOPM BBITEKAET, YTO M0JI0BAsi HEIPUKOCHOBEHHOCTD U 10JIOBAs
cB00OJIa MOT'YT BBICTYNAaTh IPU COBEPILIEHUH YKa3aHHBIX MPECTYIUIEHUI TOJBKO B KayecTBE
JIOTIOJIHUTEIbHBIX OOBEKTOB TOCATATENIbCTB M IMPU 3TOM HE BO BCEX CIyyasX. 3aHATHE
OPOCTUTYLMEH, Kak IPaBWJIO, HOCUT JOOPOBOJIbHBIM XapakTep C€O CTOPOHBI JIMII,
3aHMMAIOIIUXCS 3TOM NeATeNbHOCThI0. COOTBETCTBEHHO O IOCSTaTENbCTBE HA IOJIOBYIO
cBOOOAY WJIM HEMPUKOCHOBEHHOCTh YKAa3aHHBIX JIMI[ peyd BooOIIe MokeT u He uaTh. [lo
HalleMy MHEHHUIO, HOPMBI, YCTaHABIMBAIOIME OTBETCTBEHHOCTh 3a COBEPUICHHE HA3BAaHHBIX
COCTAaBOB MPECTYIUIEHUH, IODKHBI pacnojaratbess He B 1. 20 VK, a B . 30 VK
«IIpectynneHus NpoTUB OOIIECTBEHHOTO MOPsIIKa U OOLIECTBEHHOW HPABCTBEHHOCTH.

4. Ilo HamieMy MHEHHIO, cjlelyeT OoOpaTWTh BHMMAaHHME TAaKKe€ U Ha OIpPENIEICHHYIO
IpOOENbHOCTh HEKOTOPBIX HOPM, YCTAaHABIMBAIOIIMX OTBETCTBEHHOCTHb IPOTHUB IOJIOBOM
cBOOOABI M TIOJOBOM HENPUKOCHOBEHHOCTH. Peub, B yacTHOCTH, HAET O CT. 166
(n3nacunoBanue) u 167 (HaCUILCTBEHHBIC JEHCTBUS CEKCyalIbHOTO XapakTepa) YK.

OauuM U3 crnocoOOB COBEPIIECHUS JAHHBIX IMPECTYIUIEHUH SBISETCS NPUMEHEHHE
Hacwing K norepnesmed ctopore. Ilpu stom B cr. 166 YK roeopurcs o npruMeHEHUU
HACWJIUSl K KEHIIMHE W ee ONM3KKUM, a B CT. 167 TOJIBKO K MOTEpIEBIICH (TOTEpPIICBIIEMY).
B nanHOM ciyyae HyXHO o0OpaTHTh BHHUMAaHHE Ha TO, YTO €CIM IPH COBEPIICHHUH
IpECTYIUIEHUs, PeLycMOTpeHHOro cT. 166 YK, norepneBmas npuHyXJIaeTcsi K MOJIOBOMY
aKTy TOJ yTrpo30i MPUMEHEHHs HACWIMsA K MOCTOPOHHEMY, a HE K CBOeMYy pPeOEHKY, TO
MIPUBJIEYD BUHOBHOTO K OTBETCTBEHHOCTH bakTryecku HEBO3MOXKHO, oo
NPaBONPUMEHUTENb MPUOETHET K aHAJOrMM 3aKOHA, YTO KAaTErOpUYECKH 3ampelieHo 4. 2.
ct.3 YK. B c1.167 YK Boo0Ome oOTCyTCTByeT yKa3aHHe Ha OJU3KUX IOTEPIIEBIIETO.
[IpeacraBnsiercsi, uto M B CT. 166, u B cT. 167 YK 3akoHOomatento criemnoBaio Obl
chopMynUpoBaTh NpPU3HAK NPUMEHEHHMS] HACWINA C yKa3aHHEM Ha NIPUMEHEHHE JIaHHOTO
crocoba COBEpIICHHs MPECTYIUICHU HEe TOJIBKO K MOTEPIEBIINM, HO U WHBIM JIMIIAM, a HE
TOJIKO UX OJIM3KUM.

5. HemanoBaxxHpIM mpencTaBisieTcsl MpoOieMa HaKa3yeMOCTH IPECTYIUICHHH,
OTBETCTBEHHOCTh 32 COBEPIICHHE KOTOPBIX TpeaycMmoTpeHa cr. 166 u 167 YK. OO6umm
(pPOIOBBIM) COCTaBOM MPECTYIUIEHUH MPH ATOM SIBISIETCS MPECTYIUIEHUE, MPELyCMOTPEHHOE
ct. 167 VYK, acneuuanbHbIM  (BUIOBBIM)  COCTaBOM  SIBJIIETCS  IPECTYIUIEHHE,
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npeaycMmoTperHHoe ct1. 166 YK. HeoOxomumocTb BbIIeJICHUST OOIMMX U CIEIHAIBHBIX
COCTaBOB BO3HUKAET CpeAHM MPOYEro B TEX CHUTYAlMAX, KOT/Ia YaCTHBIM (CHeIMaTbHBIi)
BapUaHT OOIIETO MPECTyIMHOTO TMOBeAeHUs oO0JagacT OOJBIION WM MEHBIICH CTENEHBIO
obmiecTBeHHON omacHOCTH. COOTBETCTBEHHO, M CaHKIMHU OOWIEH W CcHenuaibHOH HOpM
JOJDKHBI OTJIMYATBCS JIPYr OT JIpyra B 3aBUCHMOCTH OT OOJbIIEH WM MEHBLICH CTENeHH
OOIIIECTBEHHOM ONAacCHOCTH MpPECTyIUIeHHUs, 00pa3yolero CrelualbHblii COCTaB IO
CPAaBHEHMIO C OOILIIUM COCTaBOM MPECTYILIICHUS.

Bo Bcex xe uactax cr. 166 m 167 caHkuuum oAMHAKOBBL. B nmanHOM ciydae
muddepeHmanus HaCUIbCTBEHHBIX MPECTYIJICHUH MPOTHUB MOJOBOH HENPUKOCHOBEHHOCTH
U TI0JIOBOM CBOOO/IBI, OTBETCTBEHHOCTh 32 COBEPIICHUE KOTOPBIX MpeaycMoTpeHa cT. 166 u
167 VYK, cranoButca OeccmbicienHoi. Ilomaraem, uyto B wnemsax auddepeHnuanum
OTBETCTBEHHOCTH 32 COBEPLICHHE HACHJIbCTBEHHBIX MPECTYIUIEHUH MPOTUB IOJIOBOH
HEIPUKOCHOBEHHOCTHU U MOJIOBOM CBOOOJIBI B 3aBUCUMOCTU OT CPAaBHHUTEIbHOW CTEMEHH UX
OOILIECTBEHHONM OITACHOCTH, CaHKIMHU cT. 166 m 167 YK nomkHBI OBITH 3aKOHOJATENIEM
muddepentpoBansl. [Ipy 3ToM MeHee CTPOrMMH CaHKLUSAMMU, 110 HAallleMy MHEHMIO, JOJKHBI
OBITH CaHKITUHU Tpex YacTelt cT. 166 YK mo cpaBuenuto co ct. 167 YK.

6. Ct. 168 YK PecnyOmuku benapych ycraHaBIMBaeT OTBETCTBEHHOCTH 3a ITOJIOBOE
CHOIICHHE W WHBIE IEHCTBHS CEKCYaJIbHOTO XapaKTepa C JIMIOM, He AOCTHrmmM 16-meTHero
BO3pacTa. AHAJINU3 MPaBOINPUMEHUTEIbLHON NPAKTUKU CBUAETENBCTBYET O TOM, YTO HE BO BCEX
Cilydasix B JIGHCTBUTEIBHOCTH IIEIECOOOpPA3HO NPHUBIEKATH K YTOJOBHOW OTBETCTBEHHOCTH
HEKOTOPBIX COBEPIIECHHOJIETHUX JIHI, KOTOPbIE BCTYNHJIM B IOJOBOE CHOIIEHHE M HHBIC
JIeMCTBUS CEKCYaIbHOTO XapakTepa C JIUIOM, He IOCTUTIIUM 16-1eTHero Bo3pacra.

B nanHOM cnmydae WMEET CMBICT TNPUCMOTPETHCS K 3aKOHOAATEIHLHOMY OIIBITY
VYK Poccun, B c1. 134 KO0TOpPOro CoIepKUTCS MPUMEYAHNE, YCTAaHABJINBAIOILIEE CTIEUATbHBIN
BUJI OCBOOOKICHHUS OT YTOJIOBHOW OTBETCTBEHHOCTH U CIIEIIMATILHOE YCIOBHUE HEMPUMEHEHHUS
HaKa3aHWs B BUJIE JIMIIEHUS CBOOOIBI K COBEPIICHHOJIETHEMY JIUILY, BCTYNHBILIEMY B MOJIOBOE
CHOIIICHHE W WHBIE NEHCTBHS CEKCYaJbHOTO XapakTepa ¢ JIMIOM, He AOCTHrImM 16-meTHero
BO3pacTa. B WacTHOCTH, pedb MJIET O TOM, YTO, BO-TIEPBBIX, JIMIIO, BIEPBHIE COBEPIIUBIIEE
JTaHHOE TPECTYyIIeHNE, 0OCBOOOXKIAeTCS CYJJIOM OT HaKa3aHHs, eclau OyJeT YCTaHOBIJIEHO, YTO
9TO JIIIO W COBEPIICHHOE WM TPECTYIUICHHE IMepecTaind ObITh OOIIECTBEHHO OMACHBIMU B
CBSI3M CO BCTYILJIEHHMEM B Opak ¢ morepneBileil (moreprneBmnM). Bo-BTopbIX, B ciyyae eciu
pasHHIIa B BO3pacTe MEXJay IMOTepreBlIei (MOTepHeBIIMM) U OOBUHSAEMBIM (OOBUHIEMOIN)
COCTaBIISIET MEHEE YETHIPEX JIET, K MOCIIeTHEMY HE MTPUMEHSETCS HaKa3aHWe B BHJIE JIMIICHUS
CBOOO/IbI 32 COBEPIIICHHUE IAHHOTO JICSHUS.
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3ABEJIOMO JIOKHBIE IIOKA3AHUS: HEKOTOPBIE ACIIEKTbI
KBAJIMOUKALIUA

N3yyenue matepuanoB yrojaoBHBIX JIel, a TAaK)Ke TEOPETUKO-TIPABOBBIX HCCIEIOBAHUN
paccMaTpuBaeMoOro cocTaBa NPECTYIUICHUS IO3BOJIIET ClIENaTh BBIBOJ O CYIIECTBYIOIIMX
HEJOCTaTKaX TOJIKOBAHUS W NMPUMEHEHHUSI HOPMBI 00 OTBETCTBEHHOCTH 3a 3aBEJOMO JIOXKHBIE
MOKa3aHusi, YTO, B CBOIO OYepellb, COINPSHKEHO C BO3HUKHOBEHHEM MPOOJIEMBI
KBaJM(UKaIMOHHOTO Xapakrepa. [lomaraem, uTto mpenynpexaeHue Takoro poia MmpodsieMbl
MOTJIO OBI CIIYKHUTh YSICHCHHEM CIIEIYIONTUX KITFOYEBBIX aCTICKTOB KBATH(PUKAIUH.

Cormacao 4.1 c1.401 YromoBHoro konekca (mamee — YK) Pecnybnuku benapycs,
K 3aB€JIOMO  JIO)KHBIM  [IOKAa3aHUSM OTHOCSITCS HE TOJBKO HE COOTBETCTBYIOIIME
NEHCTBUTENBHOCTH TIOKa3aHMsI CBUJAETENS WJIM IOTEPIEBIIET0, HO U 3aBEAOMO JIOKHOE
3aKJIFOYCHUE JKCTepTa MO0 CHETaHHBINA MePEeBOIYMKOM 3aBEIOMO HEIMPABWIBHBIN MEPEBO/T
BCyJle IpPU PACCMOTPEHUHU YTOJOBHBIX U TPAXKJAHCKUX M€l JIMOO MHpH MPOU3BOJCTBE
MPEBAPUTEILHOTO CIEACTBUS WK A03HaHUS. OCOOEHHOCTh 3aBEIOMO JIOKHBIX MOKa3aHUH
3aKJIFOYAETCs] B TOM, YTO JIMIIA, IPUHUMAs y4acTHE B YTOJIOBHOM MJIU T'Pa)KIaHCKOM IPOLecce
B KaUECTBE CBUJCTENsS, DKCIEpTa WM TEPEeBOAYMKA, Ne3uH(DOpPMHpOBAB Cya O (akrax u
00CTOSITENHCTBAX, UMEIONIUX CYHIECTBEHHOE 3HAYEHHE ISl pa3pelIeHHs] COOTBETCTBYIOIIETO
Jieia, CTAHOBSATCS OOBHHSIEMBIMHU 10 YTOJIOBHOMY JISJTy O Jaue JIOKHBIX MmoKa3aHwuii [1].

ITo u. 2 ct. 401 VK Pecnyonuku bemapych — Te ke IEHCTBHSA, COSAMHEHHBIE C
OOBHMHEHHUEM B TSKKOM UM 0CO00 TSIKKOM MPECTYIUICHUH WM C UCKYCCTBEHHBIM CO3/IaHHEM
J0Ka3aTeNbCTB OOBUHEHHMSI TUOO COBEPIICHHBIE U3 KOPBICTHBIX MOOYXKICHUH.

TepMuH «3aBeOMO» O3HAYAET, YTO JIMILY, COBEPIIAIOIIEMY MPECTYIIEHUE, U3BECTHBI
IOPUIMYECKY 3HaYUMble 00CTOSITENBCTBA, MpeaycMoTpenHbie YK Pecrybnuku benapycs.

Kputepuii «3aBeoMO» JIOKHOTO TOKa3aHUs — MPEIBAPUTEIbHBIA  YMBICEI,
npoayManHas JjereHaa. lIlokazanuss MoOryT OBITH JIOKHBIMH HE 3aBEJIOMO, HampuUMep
UCKpeHHee 3a0iyxaeHue cBuuerens. JlokaspiBaHME TOr0, 4YTO I[IOKAa3aHUE «3aBEIOMOY
JIO’)KHOE, JISKUT Ha CTOPOHE, OOBHHSIOIIEH B 3aBEJOMOM JIOKHOCTH [4, c. 468].

OOniecTBEHHAsg OIMACHOCTh JTHX AESHUM 3aKJIIOYaeTcss B TOM, YTO OHM BBOJAT B
3a0Ty’KJACHHE OpraHbl JO3HAHMS, NPEIBAPUTEIHLHOTO CIEICTBUS M CYJ OTHOCHUTEIHHO
NEHCTBUTENLHBIX OOCTOSITENBCTB Jielia, CYIIECTBEHHO 3aTPYIHSIOT PACCMOTPEHHE Jela, YTO
MOJKET TPUBECTU K BBIHECEHHIO HE3aKOHHOTO CYAEOHOTO pEIIeHHs U B KOHEYHOM HUTOTE
NPUYUHUTH BPEJI IpaBaM U 3aKOHHBIM HHTEpecaM Irpak/iaH U (WIH) IOPUIAYECKUX JHIL.

He nrobast cooOiieHHast Ha JOMPOCE JOXKb BIEYET OTBETCTBEHHOCTH 10 cT. 401 YK.
Kpurepusimu OlLIEHKHM, HMMEIOIIMMM 3HAadeHHE s OTBeTcTBeHHocTH 1o cT. 401 VK,
BBICTYIAIOT OTHOCHMOCThH IOKa3aHWH, MX JOMYCTUMOCTh M HMX CYIIECTBEHHOE 3HAu€HUE
11t iena. OTHOCUMOCTH MOKa3aHUM KaK JTOKa3aTelIbCTB ONPENEIsAeTCS TEM, BXOAAT JIU OHU B
npeaMer nokasbiBaHus. CornmacHo cr. 180 I'pakgaHckoro mpoleccyanbHOro Kojekca
(manee — I'TIK) u ct. 103 Xo3zsiicTtBeHHOr0 TIpolieccyaiabHoro koaekca (manee — XIIK), cya
NPUHUMAET K PACCMOTPEHUIO U UCCIEAYET TOJIBKO T€ M3 MPEACTABICHHBIX J0Ka3aTeIbCTB,
KOTOpbIE MMEIOT 3HAUYE€HHUE Uil JIeJla, KOTOPhIe MOTYT TOATBEPIUTH WM OIMPOBEPTHYTH
(bakThl, MoIekKAIINE TOKA3BIBAHUIO [0 paccMaTprUBaeMoMy Jeiy. JlomycTUMOCTh OKa3aHui
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OTIpeNIeNIsIeTCsl ¢ y4eToM monokenui, ycranosneHHbIx cr. 181 T'TIK u cr. 104 XIIK: dakTsi,
KOTOpBIE MO 3aKOHY JOJDKHBI OBITh MOATBEPIKACHBI C MOMOUIBIO ONPEAENECHHBIX CPEICTB
JIOKa3bIBaHMsl, HE MOTYT MOATBEPKAATHCA HUKAKUMU JIPYTUMH CPEACTBAMU JOKa3bIBaHUSI.

JIumo, Ha3HAYEHHOE OJKCIEePTOM, O00s3aHO SBUTHCS MO BBI3OBY CyAa M JaTh
00BEKTUBHOE 3aKJIIOUYEHHE MO0 IOCTABJIEHHBIM BoIpocaM [2]. DKcnepT NPUHOCUT MPUCHTY,
TEKCT IPUCITH TOANMCHIBAETCS DKCIEPTOM U XpaHUTCA B jene. JIOXKHOCTh 3aKIIIOUEHUs
JKCIIEpTa MOXET BBIPAXKAaTbCA B HENPABUILHOM M3JI0KEHUU (DAKTOB, SIBUBIIUXCS UCXOIAHBIM
MaTepHaJoM JJIsl HUCCIIEOBAaHUs, NPUMEHEHUH HEBEPHBIX METOJOB HCCIIEOBaHUS 10O B
3aBEJIOMO HEMPAaBWIHLHOM BBIBOJIE 1O MPOU3BEACHHOU 3kcniepTu3se [3]. Eciu npu npoBeneHuun
KOMIUIEKCHOW 3KCHEPTU3BI IKCIEPTHI, NEHCTBYS MO MPEABAPUTEIHLHOMY CTOBOPY, COBMECTHO
COCTaBMJIM  3aBEOMO JIO)KHOE  3aKJIIIOYEHUE OKCIEPTU3bl, MPECTYIUIEHUE JOJHKHO
MIPU3HABATHCS COBEPIICHHBIM TPYNIION JIKII, 4TO B cooTBeTCTBUU ¢ M. 11 cT. 64 YK Bieuer
0oJ1€€ CTPOTYIO YIOJIOBHYIO OTBETCTBEHHOCTD.

CymiecTByeT BOIpPOC O MPAaBOBOM OIIEHKE CUTYallUd, KOT/Ia CBUAETENb, IKCIEPT WU
NEePEeBOTYMK YMAITYHBAIOT 00 U3BECTHBIX UM (pakTaxX. YMOIYaHHE MOMANACT MOl MPU3HAKU
MHOTO MPECTYIUICHUS — YKJIOHEHHUS CBUACTENS WM MOTEPIEBILEro OT Aauu MOKa3aHUil J1ubo
JKCIEepTa WK MEPEBOTYNKA OT HUCIIOTHEHHS BO3JIOKEHHBIX Ha HUX oOsi3aHHOCTeH [1]. OqHako
€CJIM MOJYaHuE SIBJISIETCS CBOEr0 poJa OTBETOM Ha 3aJaHHbI BOIPOC, TO TaKOro poja
MOJIYaHHE MOKHO IIPUPaBHUBATH K 3aBEJIOMO JIOKHBIM ITOKa3aHUSM.

3aBeloMO JIO)KHOE TIOKa3aHUE OTHOCHUTCS K MPECTYIUICHUSM, HE CBSA3aHHBIM C
00s13aTeNIbHBIM HACTYIUICHHEM OOIIECTBEHHO OMACHBIX MOCIEACTBUNA. BMecTe ¢ TeM Bompoc
0 IOpUNYECKOM OKOHYaHHH 3TOr0 MPECTYIUICHHUS B CTaJUU CyJIeOHOro pa3OupaTenbcTBa B
TEOpUHU OIpeesieTcsl To-pazHoMmy. [IpecTymiieHne NpPU3HAIOT OKOHYEHHBIM: 1) 1100 ¢
MOMEHTa Ja4yH JIOKHBIX TOKa3aHWi; 2) 1100 ¢ MOMEHTa Tepenadyd B CyAeOHOM 3aceqaHuu
K PaCCMOTPEHHIO TMOANMCAHHBIX JOKYMEHTOB (ITOKa3aHMW, 3aKJIIOUEHUM, TEKCTa MEpPEBOJa);
3) 160 ¢ MOMEHTa OKOHUYAHHS Aompoca; 4) Tnbo OKOHYaHHs CyAeOHOro CaeacTBus; 5) 6o
3aHECEHHs II0OKa3aHMW B TNPOTOKOJI CyJaeOHoro 3acenaHuss. B cragum cyneOHoro
pa3buparenbcTBa 3TO MPECTYIUIGHHE CIeAyeT MNpHU3HaBaTh IOPUAMYECKH OKOHYEHHBIM C
MOMEHTa, KOTJa CBUAETENIb HEMOCPEICTBEHHO Jal B CyA€ IOKa3aHMs, HKCIEPT H3JI0KUI
CoJlep’KaHHE JIOKHOTO 3aKIIOYEHHs, MEePEeBOJAYMK HEMPaBUIHHO TMEpeBeNl JOKYMEHT WU
YCTHYIO PEUb.

JlaHHOE MpECTyIUIEHHE MOXET OBITh COBEPIIEHO TOJBKO C MPSMBIM YMBICIOM: JIUIIO
CO3HABaJO, 4YTO JaeT 3aBEJIOMO JIOKHOE II0Ka3aHWE, NPEJCTaBISIET 3aBEAOMO JIO)KHOE
3aKJIIOYEHHE WM OCYIIECTBISET 3aBEJJOMO HENpPaBWIBHBIA TIEpeBON B Cyle Mpu
PacCMOTPEHUH YTOJIOBHBIX U IPaKJAHCKUX JIe] JUO0 MpU IPOU3BOJCTBE MPEABAPUTEIBHOIO
CIENICTBUSL WIN JO3HAHUS, OyIydu MPEeayNpexIeHHBIM 00 yTrOJIOBHOW OTBETCTBEHHOCTH 3a
COBEPIIICHHE yKa3aHHBIX JEUCTBUH, W KeJajgo uX coBepmuTh [5, c. 775]. Llenu u MOTHUBHI,
3a UCKIIIOUEHUEM KOPBICTHBIX TMOOYXKICHW, HE BIUSIOT Ha KBAIM(UKAIMIO JaHHOTO
npectymuieHus. B coorBerctBuum ¢ 4.1 cr.62 VK, OHM JOMKHBI YUUTBIBATHCS IIPU
Ha3HAYCHUH HaKa3aHUs.

3aBeIOMO JIOKHBIE TOKa3aHMsl B OTHOLIEHUH OJU3KOIO POJICTBEHHUKA WIM 4JIEHA
CEMBbH JIMLIA TAK)Ke BIEKYT OTBETCTBEHHOCTH 1O cT. 401 VK. OnHako npu onpeneneHnn Mepbl
YTOJIOBHON OTBETCTBEHHOCTH POJCTBEHHBbIE WM OpauHble OTHOILEHUS CJIEIyEeT YYUTHIBATh
KaK 00CTOSTEIbCTBO, CMSTYAIOIee OTBETCTBEHHOCTb.

HeoOxomumMo OTMETHUTh, 4YTO 3aBEAOMO JIOXKHBIE TIOKa3aHUS MOTYT OBITh
UHUIMUPOBAHBl WHBIMH  JIMIIAMH, IOPUAMYECKH  3aUHTEPECOBAHHBIMM B  HCXOJE
COOTBETCTBYIOIIEr0 CyneOHOro jaena. B TakoM ciydae CKIOHEHHE, HANpUMEp, CBUAETEIS
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K Ja4€ 3aBEIOMO JIOKHBIX TIOKa3aHUH JIOJDKHO KBaJTM(PHUIIMPOBATHCS KaK COydYacTHE B
MPECTYIUIEHUH — MOJICTPEKATENBCTBO K JaY€ 3aBEIOMO JIOKHBIX TOKA3aHUI.

Oco0oit mpoOieMOl KBaTH(PUKAIIUN SBJIICTCS OIGHKA CKJIOHCHUS K 3aBEJOMO
JIOKHBIM TIOKa3aHUSM, COBEpIIEHHas crmoco0aMu, OO0pa3ymIIUMU MPHUHYXKACHUE K COBEp-
HICHUIO TpecTyIuieHus. PakT MPUHYKIEHUS B TaKOM CiIydae oOpa3yeT CaMOCTOSATEIbHOE
OCHOBaHME YrOJIOBHOW OTBETCTBEHHOCTH, KOTOpoe ImpeaycMorpeHo cr.288 VK, -—
MPUHYKJIEHHWE JINIa K COBEPIIECHUIO TpecTyIuieHusa. TakuM oOpa3zoMm, (pakT mpuHYKICHHS
JOJKeH KBaNU(UIIMPOBATHCA MO COBOKYMHOCTH MPECTYIUICHWH — MPUHYXKIEHUE JHIa K
YYacCTHIO B  MPECTyNHOM  JEATEIbHOCTH U MOACTPEKATeNIbCTBO K  COBEPIICHUIO
COOTBETCTBYIOILETO MPECTYIUICHUA [6].

JlonoiHUTEIbHAST KBaTU(UKALKS 32 TOJCTPEKATEILCTBO K MPECTYIUICHHIO B TaKOM
ClIy4yae BbI3BIBAET COMHEHHUS. BO-NEpBbIX, MOCKOJIBKY MNPUHYXICHUE K COBEPLICHHUIO
NPECTYIUICHUS  SBJISIETCSl  CIEIHAIbHOW  Pa3HOBUIHOCTBIO  MOJCTPEKATeNIbCTBA K
IPECTyIUICHUIO, MOA00Has KBanuuUKalusg MNPOTHUBOPEUUT MPHUHIMILY CIPaBEAIUBOCTH:
HEeJb3sl JBaXJbl Haka3aTb 3a OJHO JiedHHE. Bo-BTOphIX, coydacTHe B COBEPIICHUH
npectymieHus coryacHo cT. 10 YK sBasercs caMOCTOSTENbHBIM OCHOBAaHHUEM YIOJIOBHOMN
OTBETCTBEHHOCTH M B KOPPEIATUBHOU CBA3M mojoxkenuit ct. 16 YK ¢ cooTBercTByrommmu
cratbsiMu OcoOeHHoi yacTu YK o6pasyer obOmyro HopMmy. Takum oOpazoM, MpUHYKIACHUE
JUIA K COBEPUICHUIO MPECTYIUIeHUs, pexycMoTpenHoro cT. 288 YK Pecny6nuku benapycs,
U TIOJICTPEKATEIBCTBO JOJIKHBI KBATM(UIUPOBATHCS CAMOCTOSTENIBHO.
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BOBJIEHEHUE HECOBEPHIEHHOJIETHEI'O B COBEPIHIEHHUE
HNPECTYIIVIEHUA U AHTUOBINECTBEHHOE TIOBEJEHUE:
OCOBEHHOCTHU KBAJIM®OUKALINHN

BoBnedeHrne HECOBEPIIICHHOJIETHETO B COBEPIICHHE MPECTYIUICHUS U aHTHOOIIECT-
BEHHOE TMOBEJCHUE SBISIETCS AJIEMEHTOM KOMIUIEKCHOW CHCTEMbI MPECTYIUICHHH HPOTHB
yKJIaJia CEMEWHBIX OTHOIICHUI U HMHTEPECOB HECOBEPIIICHHOJICTHHX, MPETYCMOTPEHHBIX T11. 21,
cooTBeTCTBeHHO cT. 172 u 173, YromnosHoro konekca (nanee — YK) Peciy6uku benapyce.

AHanu3upys NpecTyIuIeHUs, EIbI0 KOTOPBIX SBJSETCS MPUBJICUCHUE HECOBEPILIEHHO-
JIETHHUX JIUI] K COBEPILEHUIO MHBIX MPOTHBOIPABHBIX JESHUM, CTOUT yUYUTHIBATh HEKOTOPHIE
OCOOEHHOCTH.

BoBneuenne HeCOBEPIIEHHOJETHUX JIHUI] B COBEPIICHUE MPECTYIUICHUS WM aHTH-
OOIIECTBEHHOE TIOBEJCHHUE MOXET OBITh OCYIIECTBICEHO TOJBKO JIUI[OM, JOCTUTIIUM
18-neTHero Bo3pacta. Mcxons M3 3TOro, COCTaB JaHHBIX MPECTYIJICHUHM XapaKTepu3yercs
HAJIMYUEM CICIHATBLHOrO cyObekTa. CrenuaabHbIM CyOBEKTOM B JAHHBIX CIy4asX BBICTY-
MaeT JIMLO, JIOCTUTIIEE COBEPIIEHHOJIETHETO BO3pAacTa Ha JIEHb COBEPIICHUS MPECTYIUICHUS.
YcranarnuBas 18-neTHHIT BO3pACT OTBETCTBEHHOCTH 32 BOBJICUCHUE HECOBEPIIICHHOJIETHETO B
NPECTyNHYI0 JAESITeNbHOCTh, 3aKOHOJATeNlb, OYEBUJHO, HMEI B BUAY OIpeleiIeHHbIE
BO3pACTHBIE MTPEUMYIIECTBA CyOBEKTa MPECTYIICHUSI HAaJl HECOBEPIIEHHOJIIETHUM. B ciyuasx,
KOrJla cyObeKT MO BO3PACTHOMY KPHUTEPHIO CTapile MOAPOCTKa, K MpUMEpY, JHUIIb Ha Hapy
HEJIENIb WJIK MECSIIEB, TO €T0 MPUBJICUCHHUE K YTOJIOBHOM OTBETCTBEHHOCTH MOXKET MOKA3aThCs
HeresniecooOpasHpiM.  OfHaKO B TaKUX CIOydasxX CTENeHb pa3HUIBI B BO3pacTe Ha
KBATM(DUKAIMIO HE BIUSET, ¥ MPHUBJICYCHUE TAKOTO JIMIIA K OTBETCTBEHHOCTH C TOYKH 3PEHUS
3aKOHA SIBJISIETCS CIPABEIMBBIM U 11€JIeCO00Pa3HBIM.

OO0mienpu3HaHHO, YTO TMPU OIPEACICHUH COACPKaHUS CYOBEKTUBHOW CTOPOHBI
COCTaBa MPECTYIUICHUS U XapaKTEPHU3YIOIIUX €ro MPU3HAKOB, MOJA KOTOPBIMU MOJpa3yMe-
BaeTCs BUHA, MOTHB, 11€JIb M IMOIIMOHAIILHOE COCTOSIHUE, HEOOXOIUMO UCXOJUTh U3 TOTO, YTO
OHA BBIPAXKAETCS B MPECTYNHBIX ACHCTBUSAX BHHOBHOIO [l1]. PykoBOACTBYsCH CBOMMU
BHYTPEHHUMH TPeIyOKICHUSIMH, CMOJICIUPOBAB OIpPEACICHHYI0 Ui ceOs BBITOLY B
MPUBJICYCHUH HECOBEPIIECHHOJIETHETO, CyOBEKT COBEpIIAeT JEHCTBUS MO MPHUBJICYCHUIO
MOJIPOCTKA TPU HAJTMYUU TMPSMOTO YMBICIa. MOTHB, BO3HHKAIONUN y CyOBEKTa, MOMKET
COJIEP)KAaThCS B JKEJIAHUU OOJIETYUTHh MHOE MPECTYMHOE JESHUE MOCPEICTBOM BOBIICUCHUS
HECOBEPIICHHOJIETHETO B €ro coBepiieHue. Mcxoas u3 3Toro, MOXKHO CHENaTh BBIBOJ, YTO
CyOBEKTHBHAs CTOPOHA XapaKTEpU3YyeTCs MPSMBIM yMbICIOM. [IpecTynHblil ymbicen cBs3aH
HEINOCPEACTBEHHO C LEJIbI0 — BO30YAUTh Y HECOBEPUIEHHOJIETHETO JINIA KEJIAaHUS COBEPIIUTH
MpecTyHbIE WIH K€ aHTHOOIIeCTBeHHbIE NesHusd. OqHaKo, ¢ IPyroi CTOPOHBI, CTOUT YUUTHI-
BaTh, OCO3HABAJI JIM B3POCIbINA JHOO JOMyCKald, YTO CBOMMHU JIEUCTBHSIMU BOBJICKACT
HECOBEPIICHHOJIETHETO B COBEPILICHNE MPECTYIUICHHUS, a TaKkKe ObLI JIM TOCTOBEPHO OCBEIOM-
JIEH O HECOBEPIIEHHOJIETHEM BO3pacTe BOBJIEKAEMOro JiMa. V3 Haiu4yus BhILIENEPEUUCIIECH-
HBIX (DAKTOpPOB CJEIyeT, UTO XapaKTepUCTHUKAa yMbICIa TMPU PACCMATPUBACMBIX
MPECTYIUICHUSAX HE SBJIICTCS OMHO3HAYHOH. TakuMm 00pa3oM, CyObEKTHBHAS CTOPOHA MOMKET
XapaKTepU30BaTHCS HATMYMEM KaK MPSIMOTO, TaK M KOCBEHHOTO YMBICIIA.
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Jlis BOBJIEUEHUS HECOBEPILEHHOJETHUX B COBEPIICHHE MPOTHUBOINPABHBIX JEIHUN
JIUII0 MOKET UCIIONIB30BaTh KaK (PU3NYECKUE, TaK U MICUXOTOTHYECKUE (PaKTOPhI BO3ACHCTBHUS.
JIis nocTrKEeHUs 1IeNIM BOBJIEYb HECOBEPIIEHHOJIETHEE JIULO B COBEPILEHUE MPECTYIUICHUS
MpecTynHbIe JIMIA MCMIOJB3YyIOT B OCHOBHOM Takue crmocoObl, Kak yOexaeHue, oOMaH,
3amyruBaHue, yBepeHue B Oe3HaKa3aHHOCTH, IOJKYI, BO30YKJEHHE YyBCTBa MECTH, 3aBUCTHU
U JAPYyTUX HU3MEHHBIX MOOYXIEHUH, a Tak)Ke MHUIIMUPOBAHHUE MPECTYIJICHUS COBETaMU O
MECTE M CIIOCOOE COBEPILEHUS MPECTYIUIEHUS, OOCIIaHueM COKPBITh CleAbl MPEeCTyIICHus,
OKa3aTb COJEHCTBHE B COBITE MOXUIIEHHOTO U Apyrue crnocodsl [2]. Bee Bhlmenepeynciex-
HBIC ¥ UHBIC CTIOCOOBI COBEPIIIAIOTCS ITyTEM MIPECTYITHOTO JCSIHUS B BU/IC aKTUBHBIX JICHCTBUH.

BaxxHbIM MOMEHTOM SIBIISIETCS TMO3UIUS O YCTAHOBJICHHMM MOMEHTAa OKOHYaHUS
npecrymuienus. Tak, [lnenym BepxoBHoro Cyna PecnyOnmuku benapych pasbscHui, 4To
npecryIieHue, npeaycMorpertoe ct. 172 YK, cuurtaercsi OKOHUEHHBIM C MOMEHTA, KOrja
HECOBEpUICHHOJIETHUH B pE3yJIbTaTe€ BO3ACHCTBUS B3pOCIOrO0 Hayal IPUTOTOBIEHHE K
coBepiieHHio npectyiuieHus [3]. CornacHO AaHHOM TPAKTOBKE, BOBJICYEHHUE B COBEPILICHUE
IPECTYIUIEHUS SIBISETCS IPOLECCOM HE TOJIbKO WHULMHUPOBAHMS YYacTUs B COBEPLIECHUU
NpPECTyIUICHUS, HO YK€ W peaju3aluyd HaMepeHUs MNpUOOIIUTh HECOBEPILIEHHOJIETHETO
HETIOCPEJICTBEHHO K COBEPIICHUIO NpecTyruieHus. JleiicTBus cyObekTa B JaHHOM ciydae
HaIpaBJieHbl Ha OOIIECTBEHHbIE OTHOIICHUS, OXPAHSIOUINE HOPMAIbHOE Pa3BUTHE HECOBEP-
meHHosieTHux. [Ipecrymnenue, npenycmorpertoe cr. 173 VK, cuurtaercsi OKOHUCHHBIM YXKE
C MOMEHTa BOBJICYEHHUS B aHTHOOILECTBEHHOE IOBEIEHNUE HECOBEPIIECHHOJETHETO JIMIA BHE
3aBHCUMOCTH OT TOTO, COBEpIUIMJ HECOBEPIICHHOJETHUH Kakoe-TM00 M3 0003HAYEHHBIX
neiictBuil win HeT. Takum oOpa3oM, AEHCTBHS MO MPHUBJICYECHUIO HECOBEPIICHHOJETHUX B
COBEpULICHHE NPECTYIUIEHUS M aHTHOOIIECTBEHHOTO MOBEACHMS MPUUMHSAIOT CYLIECTBEHHbIN
BpE/ OXpaHSEMbIM JaHHBIMH CTAaThSIMH YTOJIOBHOTO 3aKOHA OOIIECTBEHHBIM OTHOIIEHHUSM,
KOTOpBIE CBA3aHbI C HOPMAJIbHBIM Pa3BUTHEM U CTAHOBJICHHUEM HECOBEPILIEHHOJIETHETO.

Crnenyet oOpaTuTh BHUMaHHE Ha TO, YTO CYIIECTBYIOT pa3Hble MHEHUS OTHOCUTEIBHO
COCTaBa JaHHBIX NpecTymiaeHui. C 0JJHON TOUKH 3pEHUs], COCTaB BOBJIEUYEHUS HECOBEPILIEHHO-
JIETHETO B COBEpILIEHUE MPECTYIUICHUS M aHTHOOIIECTBEHHOE MOBEJACHHE CTOUT CUMTATh
dopmanpHbIM. DOpMaTBHBIMU TPU3HAIOTCS MPECTYIUICHUS, MPU KOTOPBIX JIESHUS CyOBEKTa
camu 1o cebe HecyT IPOTHBOINPABHBIM XapakTep, HACTYIUICHHS MOCIEICTBUI HEe Tpedyercs.
Hcxons u3 aToro, cam (GaxkT COBEpIICHUS EHCTBHIA 1O BOBJICYCHUIO HECOBEPIICHHOJIECTHETO
yXe dABIseTcsl MNpoTuBONpaBHbIM. C HMHOM TOYKM 3pEHMs, KOHCTPYKLHUS COCTaBa —
MaTepuanabHas. 1 1elicTBUS 110 BOBJICUEHUIO HE ABISAIOTCS MPECTYIJICHUEM, €CJIM B KOHEUHOM
UTOT€ OHM HE MPUBEIU K COBEPUICHUIO MPOTHUBONPABHOIO [ESIHMS, MOANAJAOIIETO IO
nencrtBue crare YK.

Takum o6pazom, B mporiecce KBaaupuKalud paccMaTpUBaeMbIX MPECTYIJICHUH CTOUT
YUUTBHIBaTh HEKOTOPBIE OCOOCHHOCTH. YUHTHIBAs CIEHU(PHUKY MPHU3HAKOB MPECTYIUICHUH,
npeaycMoTpeHHbIX ¢T. 172 u 173 YK (B yacTHOCTH, OOBEKT MOCATATENHCTBA, TOTEPIICBIITNX —
HECOBEpUICHHOJNIETHUX), a TakkKe NpoOJieMbl C€ MX OINpEAEIeHUEM U  OLIEHKOH,
COBEpIICHCTBOBAHNE MEXaHM3Ma KBaJIU(UKAIMU BBIIEICHHBIX MPECTYIUICHUNH UMeeT ocoboe
3HaueHue. JTO oOecrneunBaeT OXpaHy HMHTEPECOB HECOBEPIIEHHOJETHUX U CIIOCOOCTBYET
MOBBIIICHUIO KaY€CTBA YTOJOBHO-IIPABOBOIO PETYJIUPOBAHMUS.
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K conepxanuio

VK 343.9

E. I1. OPEXOBA
benapych, MuHck, benopycckuii rocy1apcTBEHHbIN YHUBEPCUTET

K BOIIPOCY O HPOPHUJIAKTUKE NPECTYILUIEHUH,
HPEAYCMOTPEHHBIX CTATBEHA 174 YT'OJIOBHOI'O KOAEKCA
PECITYBJIMKU BEJIAPYCb

B 3akoHonaTtenbcTBE W NPAKTHYECKON JEATENbHOCTH 3HAYUTEILHOE BHHMMAaHUE
yAENSAeTCsl peallu3aluy MpaBa JACTEH HA MOJYYECHHE AJIMMEHTOB. Y KIOHEHUE POJMUTENIEH OT
collepkaHus JeTeil MO0 OT BO3MEILIEHUS pPAacXO/OB, 3aTPauy€HHBIX TOCYAapCTBOM Ha
COJACPpIKaHNC ﬂeTeﬁ, HaxoOdmuxcsa WM HaxXOJUBHINXCSA Ha TOCydapCTBECHHOM O6€CHC‘I€HI/II/I,
MOJKET MOBJI€Yb HACTYIJICHHE YTOJIOBHOM OTBETCTBEHHOCTH MO CT. 174 YroioBHOrO KojeKkca
(maee — YK) Pecniyonuku benapych. [Ipobiema npenynpekaeHust YKIOHESHHS POIUTENEH OT
yIUIaThl CPEACTB Ha COJEpXKaHHe JAeTed — 3TO 4YacThb MPEeAyNpeKICHHs MPECTYMHOCTH B
1[EJIOM, KOTOpasi MpeJjiaraeT esiblii KOMIUIEKC CTIeIMAIbHBIX MEp, HAlPaBJICHHBIX HA 3aIUTY
npaB JeTeil. ITu Mepbl OOYCIOBJIEHBI TEM, YTO 3allliTa MMYIIECTBEHHBIX IPaB HECOBEP-
[ICHHOJIETHUX MMEET CaMOCTOSITENIbHYIO 3aKOHOJATEIbHYI0 OCHOBY — DSl MEKIYHApOIHBIX,
KOHCTUTYLIMOHHBIX M HMHBIX CTPYKTYPHO CBS3aHHBIX M B3aUMOJIOMOJHSIOUIMX IPYr JApyra
HOPMAaTUBHBIX IIPABOBBIX aKTOB.

MOXHO BBIJIEIUTh HECKOJbKO BApUAaHTOB KiIacCU(PUKAIMK Mep MpeayNnpexIeHus
NPECTyMHOCTH: IO YPOBHIO, TO MacmTady, M0 BpeMEHHW; Ha OO0menpoduiIakTHIECKue,
KOMIUIEKCHBbIE W WHIUBUAyajbHbIe. B Kaxkmoil rpynme npuyuH, BeIyIIHX K YKIOHEHHIO
poauTeneil oT coaep)KaHus IeTel JIMOO OT BO3MEIIEHHUS PAacXOJ0B, 3aTPAUYE€HHBIX TOCYJap-
CTBOM Ha COJEpKaHHE JIeTei, HaXOIAIIMXCS WIM HAaXOJUBIIMXCS Ha TOCYJAapCTBEHHOM
O6CCHG‘~ICHI/II/I, MOKHO OIIpCACINTL MEpPbI HUX YCTPAaHCHHA BO B33HMOII€I>'ICTBI/IPI C
HapaBlIeHUSIMU OOPHOBI CO BCEIl MPECTYMHOCTHIO.

Ha mepBoe MecTo B mpenymnpeauTeNbHBIX MepaxX MPaKTUYecKue PaOOTHUKU CTaBST
HEOOXOJMMOCTh yCHIIEHUSI BOCTIUTaTeIbHOU paboThl. [IpodunakTuke ykiIoHEeHUs poauTeneit
OT CcoNepXKaHHsA JeTei Ju00 OT BO3MENICHHWS PAcXOJ0B, 3aTPauyeHHBIX T'OCYNAapCTBOM Ha
coJlepiKaHue JIeTel, HaXOMSIIUXCS WM HaXOAMBIIUXCS HA TOCYJapCTBEHHOM OOECIEUYEeHUH,
MOTJIM Obl CIOCOOCTBOBAThH PA3IMYHOIO Poja CeMENHbIe KOHCYJIbTAIMH, IEHTPbI, B KOTOPBIX
OKa3bIBaNach OBl FOPUAMYECKAS U TICUXOJIOTHYECKas MOAIEPKKA.

B HacTosimee Bpemst ¢ MeNbl0 MPOQWIAKTAKA PAacCMaTPUBAEMBIX TPECTYTUICHHUHA
OpraHM3yIOTCsl Oecelbl C COTPYOHHKAMHU MPaBOOXPAHUTENIBHBIX OPraHOB, KOTOpPHIE
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Pa3bCHSIOT IEUCTBYIONIEE 3aKOHOJATEIHCTBO, @ TAK)KE OTBETCTBEHHOCTh 32 €T0 HapYIIECHHUE.
Takoro poma Oecenpl, Ha HaMl B3MUIAA, HEOOXOJUMO TMPOBOJUTH HE TOJIBKO C
MPaBOHAPYUIUTEISIMU, HO U CO BTOPBIM POJUTEIEM, KOTOPHIH OCYIIECTBIISICT MOJHOIECHHBIN
yxon 3a pebeHkoM. Ha maHHBIH MOMEHT MHOTHE OTKa3bIBalOTCA MOJIaBaTh JOKYMEHTHI B CY[
JUIsL B3BICKaHMsI aJMMEHTOB CO BTOpPOro cympyra (ObIBIIEro cympyra), OJHAKO CIEAyeT
OOBSCHATh YKa3aHHBIM JIMILIAM, 4TO, HE TpeOys CpPEeACTB Ha cojepkaHhe peOeHKa U HaJesICh
Ha COOCTBEHHBIC CHJIBI, OJWHOKHH pOAHWTENIb OOpeKaeT TeM caMblM peOeHKa Ha
MaTepUaIbHYI0 HEN0CTaTOUYHOCTh. Kpome Toro, mpu OCBOOOXKIEHUH PYTOro POIUTENS OT
HEOOXOJUMOCTH IUIATHTh aJUMEHTHI, OH IIOJIy4aeT BO3MOXXHOCTh HE HCIOJHATH
3akperuieHHy0 B cT. 32 Koncturynum PecnyOnmuku bemapych 00s13aHHOCTH 3a00THUTBCSI O
pebenke.

3HAYUTENBHBIM MPOPMIAKTHYECKUM 3(G(HEKTOM NPUMEHUTENBHO K YKJIOHEHHUIO
pomuTeneil OT coaepKaHus JeTedl b0 OT BO3MEIICHUS PACXOAOB, 3aTPAYCHHBIX
roCyAapCcTBOM Ha  COJEp)KaHue JeTeil, HaxoNAlUMXCAd WJIM HaXOJUBIIMXCA Ha
rOCYapCTBEHHOM OOECIICUYCHUH, TakkKe OyayT oO0nanaTh, HA HaIl B3TJISA, MEPOTPHUSATHS
SKOHOMMYECKOTO U KYJIBTYPHO-IIPOCBETUTEIHCKOTO XapaKTepa.

B xauectBe MepornpusiTUil SJKOHOMUYECKOTO XapaKTepa MOXKHO Ha3BaTh MEPONPUSITHS,
HaIpaBJIeHHbIE HAa MOBBIIICHHE MATEPUATbHOIO YPOBHSI KH3HU JIOACH. AHAU3 YroJOBHBIX
JieNl TI0Ka3al, YTO MaTepHajbHO HE 0OECIIEYCHHbIE KAaTerOpUH HaceleHHs Ooyiee CKIOHHBI
K COBEPIICHUIO IPECTYIUICHUI MPOTUB UMYIIECTBEHHBIX HHTEPECOB JACTEH.

BaxxupiM ~ acmekToM ~ TOCYJIapCTBEHHOM  JIESITENIBHOCTH,  CIOCOOCTBYIOIIUM
YMEHBILIECHNI0O 00bEMOB YKJIOHEHUSI POAUTENEH OT COoIep:KaHUs JeTeil MO0 OT BO3MEILEeHUs
pacxo/ioB, 3aTpadyeHHBIX TOCYJapCTBOM Ha COJEpKaHUE JIeTe, HaXOJALIUXCS WU
HaXOAMBIIMXCS HAa TOCYJapCTBEHHOM OOECHEeYeHWH, M MHUHUMH3ALIUU CEMEWHOTO
HEOJIaronoyiyuusi B  IIEJIOM, SIBJSIETCS COBEPIIEHCTBOBAHME CHUCTEMBI  COI[MAIBHOTO
0o0CITy>KUBaHUSI TPa)KJaH, OKa3aBIIMXCA B CIOXHON >KUM3HEHHOHM cutyauuu. [loBbieHue
KauecTBa W JOCTYITHOCTH TOCYJapCTBEHHBIX COIMAIBHBIX YCIYT TpeOyeT pa3BUTHS
CTPaxOBBIX MEXaHHW3MOB, a TaKXe CO3/IaHUs HOBBIX MOJIEJeH YIpaBICHHUS COIUAIBHON
UHPPACTPYKTYPOH.

[IpoBoauMBble TOCYIApCTBOM MEpHI IO TOBBIIMICHUIO YPOBHS J>KM3HU HAaceJIeHHUs,
KauecTBa MPEJOCTABISIEMbIX COIUAIBHBIX YCIYT M T. 1. JJII CBO€M YCIELIHON peanu3aiiuu
TpeOyIOT COOTBETCTBYIOLIEH MPOCBETUTEIbCKOM paboThl. BaxkHoe MecTo B cucreMme
MPOCBETUTEIILCKIUX MEPOIPHUATHIA M0 TPOPUIAKTHKE TMPECTYIUICHUH, MPEayCMOTPEHHBIX
cT. 174 YK, 3aHUMarOT Takue BU/IbI IPOIAaraHbl, KaK IpaBoBasi U aHTUAIKOT OJIbHAS.

[IpaBoBas mpomaraHia 3akiO4YacTcss B MHPOPMUPOBAHUU JIOACH O HOPMATHUBHBIX
TpeOOBaHUSX, TMPEABABIAEMbIX K HUM TOCYJapCTBOM M  OOIIECTBOM, MyTeM
I[EJICHAIIPABJIICHHOTO MPUMEHEHHSI CPEJICTB MaccoBoi nHpopmanmu. «[IpaBoBasi mpomnarasa,
C OJIHOM CTOpPOHBI, cCaMa OKa3bIBaeT IMpeaylpeauTeIbHOe BO3JCHCTBHE, a C Jpyrod —
MOOWJIN3YyeT CHIJIBI OOIIeCTBa HA ydacThe B TNpeAynpeauTeabHOi padote» [1, c. 18].
AHTHANKOTONIbHAS TpOMNaraHjga oO3HavyaeT WH(OPMHUPOBAHHE HACEJICHHS O TSIKEIbIX
COIIMAIBHBIX M TICUXOHEBPOJIOTMUECKUX TOCJIECACTBUSX IbSHCTBA, TOKCUKOMAaHUM, HO HE
orpannuuBaercss Toinbko dTuM. Kak otmewaer JI. A. IllecrakoBa, «aHTHAJIKOTOJIbHAsS
mporarasja J0JDKHA aJpecoBaThCs HE TOJNBKO CaMHM MBIOIIMM JIIOJSM, HO M WICHAM HUX
ceMell, a Takke JOOBIM CEMBbSM, UMEIIUM JeTeil. Takoil moaxoJ MO3BOJSET BKIIOYATh
CEMEUHBI TOTCHIIMAT TOJOKUTEIFHOTO BO3JECHCTBHS Ha HEOJArOMOIYyYHYIO CEMbIO,
OCYIIECTBIISATH PAHHIOK CEMEMHYI0 MPO(MUIAKTUKY MbsIHCTBA MONOASKM» [2, c. 158].

MeponpusiTusi MPOCBETUTEIBCKOTO XapaKTepa CO3al0T HEOOXOAUMBIN (HOH, KOTOPHIMA
CIOCOOCTBYET pPAa3BUTHUI0O M YCHIUBAET JCHCTBHE TOCYNApPCTBEHHBIX M OOIIECTBEHHBIX
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CTPYKTYp 1O  CHEIHaJbHO-KPUMHUHOJOTHUECKOW  TPOPWIAKTUKE  TPECTYIUICHUH,
npenycMoTpeHHbIX CT. 174 YK, a uMEHHO N0 COBEpUICHCTBOBAHUIO TMPAKTUKU YTOJIOBHO-
paBoBOW OOpBOBI C paccMaTpUBaeMbIM MPECTYIUICHHEM M TIPAKTHKH PabOTHI CyIEOHBIX
UCTIONTHUTENEH B 4YacTH B3BICKAHMS AJIMMEHTOB. B YacTH MOBBIIEHUS [EATEIHHOCTH
CyJIeOHBIX HCIIOJIHUTENEH MO HUCHOJHEHHIO CYyAECOHBIX pEUIeHHH O B3BICKAHMM AJIUMEHTOB
BO3MO>KHA pealln3aliys CIeAyOUIMX MEPOIIPUITHIA:

— 3aKJIIOYUTh COIJIAIEHHE C PETUCTPUPYIOIIMMU OpraHaMH O MpPeAOCTaBICHUU
UH(pOPMALIMK, KacaloIIeNHcss MECTOHAXOXKJICHHUS JOJDKHHKOB, a TakKe MX HMMYIIECTBA, YTO
MIO3BOJIMT CBOCBPEMEHHO BBISABIISATH M 00pAIIaTh B3bICKAHUE Ha UMYILIECTBO, IPUHA/IJISKAIIIEE
JOJKHUKAM, YCTaHABJIMBATh MECTO PabOThI JOIKHUKOB;

— [IEpUOIUYECKU TIPOBOJUTH COBMECTHBIE COBEIIAHUS C IPEICTABUTENSIMU OpPIaHOB
BHYTPEHHUX JIeJI [0 BOIPOCAM PO3bICKA JIOJDKHUKOB, YKIOHSIOIIUXCS OT YIIJIaThl aTAMEHTOB,
a TaKKe 10 MPUBJICUYECHUIO JO0JDKHUKOB, YKIOHSIOIINUXCS OT YIUIaThl AIMMEHTOB, K YTOJIOBHOMN
OTBETCTBEHHOCTH.

W3 u310KEHHOT0 BUIHO, YTO Ba)KHBIM HAIpPaBJICHUEM COBEPIICHCTBOBAHUS PaOOTHI
M0 MPEIYNPEXICHUIO YKIIOHEHHSI OT YILIaThl CPEJICTB Ha COJIEPKaHUE JETEH SBISETCS TaKkKe
paboTa HENOCPEJCTBEHHO C B3bICKATEISIMM — JIMIIAMH, KOTOPBIE IIPOKUBAIOT COBMECTHO
C HECOBEPIIICHHOJIETHUM PeOCHKOM U MOJIy4aI0T aJTMMEHTHI Ha €Tr0 CO/Iep KaHuUe.

OnHuM U3 crocoOoB pemeHust Ipo0IeMbl TPUHYIUTEIBHOTO B3BICKAHHS AJIMMEHTOB
MOrjo Obl CTaTh y4yacTHE TOCyAapcTBa B JIMIIE ONPEICICHHOTO OpraHa B KOHTpPOJE 3a
peasbHBIM WX B3BICKAHMEM B TI0JIb3Y HECOBEPIIEHHOJETHUX M HETPYAOCHOCOOHBIX IETEH.
Tak, Hanpumep, MOXHO ObLTO ObI OKa3bIBaTh AJPECHYIO MATEPHAIbHYIO MOMOIIL CEMbSM,
OKa3aBLIMMCS B TPYAHON CUTyalUH.

B ropunnyeckoit nurepaTtype npesaraercs BBectd B cT. 174 YK kBammduupyromme
IpU3HAKH, IPEyCMAaTPUBAIOLINE OTBETCTBEHHOCTD 3a COKPBHITHE JOXO0JI0B MJIM UMYIIECTBA OT
oOpallleHusi B3bICKAHUS IO KCIOJTHUTEILHOMY TPOHU3BOJACTBY, a TaKXkKe HEecooOIIeHne
JOJDKHUKOM Cy/IeOHOMY HCTIOIHUTEIIO O MEpEeMEHe CBOETO MECTa KUTEIhCTBA, COBEPIICHHE
UHBIX YMBIIIJIEHHBIX JCUCTBUN, BJIEKYIIUX HEBO3MOXXHOCTb B3BICKAHMS ATUMEHTOB WIIU
3alep’)KKy MX B3bICKaHUs. B HacTosiee Bpems 3a yKa3aHHbIE BbIIIE JEHCTBUSA B
3akoHOAaTtenscTBEe  PecmyOmmku  bemapych — mpemycMmoTpeHa — aJMUHHCTpaTHBHAs
OTBETCTBEHHOCTb, OJHAKO, KaK MOKa3bIBAE€T NPAKTHKA, AHHAS CTaThsl HE «UCIOJb3YETCS.
Tak, ananu3 paOOThl CyJ€OHBIX UCMOMHUTENEH MOKA3bIBAET, YTO MPU HESBKE TOJIKHHKOB 110
MOBECTKaM B OTJEJl NPUHYIAUTEIBLHOTO WCIIOJIHEHUS, a TaKKe IPHU INEepeMEHE MMU MecTa
JKUTENbCTBA 0€3 yBEIOMJICHHUS CYJIEOHBIX HCIOIHUTENICH MODKHUKM K aJMUHHCTPATHUBHON
OTBETCTBEHHOCTH  HE IIPUBJIEKAJIUCh.  OJTO  MO3BOJISIET  JOJDKHUKAM  4yBCTBOBAaTh
0e3HaKa3aHHOCTh CO CTOPOHBI TOCYJAPCTBEHHBIX OpraHoB. B cBSi3u ¢ 3THUM cuuTaem
HEOOXOJUMBIM YCWJINTh KOHTPOJIb 3a COOJIIO/IEHuEM TpeOOBaHMI HOPMATHUBHBIX MPaBOBBIX
aKTOB CO CTOPOHBI CyAEOHBIX HCIIOJHHUTEEH, B TOM 4YHCI€ M B YacTU MPHUBJICUYCHUS
NOCJIEAHUMHU JOJDKHUKOB K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Takum o0Opa3oMm, MOXKHO cJelaTh BBIBOA O TOM, 4YTO OOph0Oa ¢ MpeCTyIUICHUSMHU,
npexycMoTpeHHbIMU CT. 174 VK, nomkHa mpoBOIUTHCS HE TOJBKO CHJIAMM IPABOOXPAHU-
TEIbHBIX OPTraHOB. 3HAYUTEIBHBIM J(PGEKTOM B YaCTH MNPOPHIAKTUKH MPECTYIUICHUN
00a1al0T MeponpusATUs OOIIECOUAIBHOIO XapaKTepa, a HMMEHHO: IOBBIIIEHUE YPOBHS
KU3HU, MpOo(UIAKTHKA CEMEHMHOro HeONaromonay4usi, pa3BUTHE CHUCTEMBl COIHAILHOTO
oOciy>KuBaHUS ceMell, MpaBoBasi U aHTHAJIKOTrojbHas nmponaranjga. Kpome storo, mpennara-
€TCsl YCWJIHTh B3aUMOJEHCTBUE CYACOHBIX HCIONHUTENEH C YYacTKOBBIMHU HHCIEKTOpaMHU
OpraHOB BHYTPEHHHUX J€J MO MNPOPUIAKTUKE MPECTYIUICHUH, CBSI3aHHBIX C YKJIOHEHUEM
poauTenel oT coiep kaHus AeTei MO0 0T BO3MEIICHHS pacX0J0B Ha UX COEp KaHHUE.
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I/ICTOPI/I‘IECKI/IIZI AHAJIN3 TPOTUBOJAENACTBUS PACCJIEJTOBAHUIO
HPECTYIIVIEHUU CO CTOPOHBI OCYXJIEHHbBIX B MECTAX
JIMIIEHUA CBOBO/1bI

Hcropus MecT nuieHus: cCBOOObI CBUIETENBCTBYET U O TOM, YTO OJIHUM U3 Hauboiiee
3¢ (HEeKTUBHBIX HHCTPYMEHTOB MPOTHUBOICHCTBUS OCYKJICHHBIX aIMUHUCTPALIUU YUPEKIACHUN
UCTIOJIHEHUS] HaKa3aHWi ObLIO MX 00BEIMHEHHE B MpecTymnHble coolmiecTBa. Kak mo stomy
noBoy caenan BeiBo K. B. MypaBbeB, HCTOpHUECKUI OIBIT MOKA3bIBAET, YTO JIOJU BCEraa
BBDKUBAJIM TOJIBKO B ciyyae OOBEIMHEHHS U BBINOJIHEHUS ONpPEICNICHHBIX NMPAaBWI U HOPM
noBeneHusa. [loATOMy MOXXHO CUYUTaTh, YTO BO3HUKHOBEHHE «BTOPOH >KMU3HHU» HMeEET
00BeKTUBHBIN XapakTep [1].

Kak  mokazanu  ucciemoBaHusi  yuyeHbIX-TIeHHTeHUuapuctoB  XIX cronerus
(M. M. I'epHer), yka3zaHHasi oOmMHA ObLIa BCETJa HE TOJNBKO CPEJACTBOM CAMOOPTAHH3AINH
OCYXJICHHBIX, HO M aKTHBHO TPOTHBOJECHCTBOBAJIIA TIOPEMHBIM TMOPSAKAM U CaMOMY
Ha3HAYEHUIO TIOPbMBI KaK HCIIPaBUTENIbHO-KapaTelbHOMY yupexkaeHuto [2]. B uactHOCTH,
. 51. ®oWHUIIKHIA cUnTal, YTO OOIMHA B TIOPhME MTPUBOAUT KMEHHO K JIOCTATOYHO HEBBITO/I-
HBIM JUUISl TIOPEMHBIX 3a/1a4 IOCIEICTBUSAM, MPUKPBIBas COOOW OCY>KIACHHBIX M BBICTYTIAs
KOJUIEKTUBHOM CUJION MPOTHUB PACTIOPSHKEHUN U MeponpusaTuit anmuHucTpanuu. [1o ero mue-
HUIO, TOJIBKO OJMHOYHAs CHCTEMa TIOPEMHOI'O COAEP KaHUS OCYKIEHHBIX K JIMIIEHUIO CBOOO/IbI
MO3BOJIATIA YHUYTOXKUTH 3TO OOIIECTBO, KOTOPOE OOBEAMHSIET JOJEH BO UMsI MPECTYTIIICHUS
U J1aeT KaXJIOMYy WICHY HOBBIC CHIIBI JUISI COBEPUICHUs HApyIIEHUH IMOCcie OCBOOOXKICHHUS
U3 TIOPbMBI U TS OOPHOBI ¢ THOPEMHBIMH MOPSAKAMHU BO BpeMs 3akiroueHus [3].

Bo Bropoii monosune XIX cToneTus uepapxus JMI, BO3IVIABISABIINX COOOLIECTBO
OCYXJICHHBIX B MECTaxX JIMIICHHUsI CBOOOIbI, UMENa ONpeAeNeHHYI0 CTPYKTYpy. B "acTtHOCTH,
Ha BEPIIMHE INpaBleHUS OBUIM TaK Ha3blBa€Mble «Ka3aKhW», a B HEKOTOPBIX TIOPEMHBIX
coolI1ecTBax — «uBaHby. OOIMKM, 4TO OOBEIUHSAIO ATH KAaTEerOpUU OCYKIECHHBIX, ObLIO TO,
YTO W TEpBble, W BTOpPbIE BBIIUIM U3 KacThl «Opomsir» (Kapr. ‘mpodeccroHaIbHBIHI
MPECTYHHK, MONb3YIOMNNCS HauOOIbIIUM aBTOPUTETOM Cpelu oCykIeHHbIX ). [Ipu apecte
«Opomsiru», He MMesl Tpu cebe KaKux-TMOO JTOKYMEHTOB, YJIOCTOBEPSIOMIMX HX JIMYHOCTD,
Ha3bIBanu ceOs BBIMBIIUICHHBIMU MMeHamu («VBaH VBaHOBHMY»), OTCIOZa W TMOILIA 3Ta
kamuka. CTOMT OTMETHTBh, 4TO «Opomsray, Kak W «Ka3zak», SBISIETCS HAUMEHOBAaHHEM
CBOOOIHBIX M HE3aBHCHUMBIX IFOJIeH, KOTOPBIMU OHHU MO CyTH M ObumM: «..bpomsra — 3to
BBICILIMN TUTYJ JUIS apecTaHTa; OH O3HAYaeT 4yeloBeKa, KOTOPOMY JOPOXKE BCEr0 Ha CBETE
BOJIAL...» [4].
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CaMoopranuzaiiysi OCy>KJI€HHBIX B MECTaX JMILEHUS CBOOOIbI TOTO BPEMEHU HOCHJIA
XapakTep OOIIMHBI M BbIpakajach B BHJE TIOPEMHOM apTenu. DTOT, Ha MEpBBIA B3IVIAL,
NPOCTOI W HE3HAYUTEIBHBIN (DAaKT MMEeT, KaK HaM IPEJICTABIISCTCS, OONBIIOE 3HAUCHUE IS
OTpeNieNIeHus] TIIyOMHHBIX MEXaHU3MOB BO3HMKHOBEHHSI NPOTHBOAEUCTBHUS YTOJOBHOMY
CYJIOIPOU3BO/ICTBY B MECTaX JIMIIEHUSI cBOOObl. CMBICI €r0 3aKJIF0UaeTCsl B TOM, YTO JIHOIU
JUIS TOTrO, 4TOObI BBDKUTH BO BpaXJIeOHOM cpede, KOTOpOM A HUX Obula TIOpbMA,
BBIHYKJCHBI ObLIM OOBEOUHATHCS Mexay coboil. Takum o0pa3oMm, TiopemMHas o0OIIuHA
Poccuiickoit umnepun XIX Beka Obuta copMupoBaHa B BUJE apTenei, noja GopMalbHbIM U
(aKTHUECKUM PYKOBOJCTBOM JIMJEPOB MPECTYIHOro obmiecTBa — «Opoasar». Ilpu atom npu
BHEIIHEM OJIaronojyyuy apreiy, MPOCTOTE €€ YIPABICHHsS, B TOM 4YHCIE CO CTOPOHBI
aMUHHMCTpAlMM TIOPbMBI, OHa HMMe€Ja OJUH, HO JIOBOJIbHO CYLIECTBEHHBI HEIOCTATOK,
KOTOPBIM 3aKio4ajcs B TUPAHUU «OpOAsr» MO OTHOIIEHUIO K JAPYTHMM OCY’KICHHBIM.
Ilo cBoeil cyTH, TIOpEMHBIE apTeNIM TOTO MEPUOJa MNPEACTABIUIM COOOH pa300MHUYBH
IpyNIbl, BO IJaB€ KOTOPBIX HAXOAWIMCh CTApOCThl — «OpOAArH», KOTOpbIE NENUIMCh Ha
«Ka3aKOB» M «MBaHOB». Tak Kak 3TH IPECTYIHbIE I'PyNIbl HAaXOIAWINCh B TIOPbME, IOJ
Ha/J30pOM aJMUHHUCTpallud, OHM HE MOIJIM HAHECTH Bpeja HacelneHuto. Bmecte ¢ Tem
aJMUHUCTpAIMg MECT JIMIICHHS CBOOOJBI HE OCYIIECTBIISIA OCOOBIX YCWIMHA TIO
HeUTpanu3anuu U MpeJoTBPALCHUIO UX MPOTUBOAEHCTBHS YIOJIOBHOMY MPECIEA0BaHUIO BO
BpeMs OTOBIBaHMS HakKa3aHUsT B TIOpbMax OCOOCHHO  ONEpPAaTHBHO-PO3BICKHBIMU
BO3MOXHOCTSIMH. Kak mnpaBuipHO 3ameTus1 B cBsizu ¢ 3tuM C. A. KyTAKkuH, HauyalbHUKU
TIOPEM, KaK IpaBWIO OBbIBIIME BOEHHBIC, HE NpHUAABAIA OCOOOr0 3HAUEHUS ONEpPaTHUBHO-
po3bickHON (pyHKIMU [5]. OnepaTHBHO-PO3BICKHAS ACATEIHHOCTh B TIOPhbMaxX TOTO IMEPHOJIA
OCYIECTBIISIAC B~ OCHOBHOM  IIyTeM  MpPOBEACHUS C  OCYXICHHBIMH  Oecen
pa3BebIBATEIBLHOIO XapaKTepa, UCTIOIb30BAHUS CPEeld HUX MOJIULEHCKON areHTyphl.

Oxta6pbckuil nepeBopoT 1917 1. M 3moxa rpaxJaaHckoil BoWHBI B Poccun npusenu
K MacCOBOMY MaJIeHUIO MOpaJid, KPU3UCY AYXOBHOCTH. B 3TOT mepuoa MHorue «Opoasiru»
MOJYYHMIIH JIOJITOXKIAHHYI0 CBOOOY M HEMEUICHHO BEPHYJHCh K MPEKHEMY MPECTYIHOMY
peMeciy. Bmecte ¢ TeM KpUMUHaIBHBINA MUP Hayal aKTUBHO MONOIHITHCSA U MPECTYITHUKAMU
HOBOW (hOpMaIU: CIEKYJISTHTaMH, OaHIUTAMHU, KOHTPPEBOIIOIMHOHEPAMH. DTO TPHBEIO K
«pedopmMe» B COOOIIECTBE OCYXKAECHHBIX K JIMIIEHUIO CBOOOABI. B uwacTHOCTH, BOCTaTOYHO
CYILLIECTBEHHbIE U3MEHEHUS MpEeTEepIreny TaK Ha3biBaeMble «BapHalkue npaBuia», KOTOpbIE
nerictBoBany 10 1917 r. m HOocuTemsiMu KoTopbix Obutn Oosiee 20 000 mpodeccroHambHBIX
NPECTYITHUKOB. ABTOpamMH TMepepabOoTKH STHUX NpaBWil ObUIM ObIBIIME OeorBapAeHIIbI
(«upeiHbIeY). DTH OCYXKJCHHbIE BIIAJENIM OPraHU3aTOPCKUMHU CHOCOOHOCTSIMH, OblIH Oonee
IPaMOTHBIMU M BCECTOPOHHE Pa3BUTHIMM JHUIAMHU. BUOM3MEHEHHBIE «3aKOHBD) MIPECTYITHON
CpeZbl UIMETH CIIeyIoIee ColepiKaHue:

— TaK Ha3bIBaEMbIN «UJCHHBIN» HE UMEI NTpaBa padoTaTh;

— eMy 3alnpelnanoch IPUHUMATh y4acTHe B 00IIeCTBEHHOH paboTe;

— OH HE MOT C03/1aBaTh IOCTOSTHHYIO CEMbIO;

—HU B KOEM clyyae OH He UMeJl IpaBa IoJyyaTb OpY’KHE U3 PYK NpeacTaBUTENeH
BJIACTH (T. €. HE CIY’KWUJI B ApMUU, MUJTUIIH);

— eMy He pa3pelanoch BHICTYNATh B POJIM CBUAETEINS WIN OTEPIIEBIIETO;

—OH 00s13aH ObUI PacIUIATUTHCSA JIMYHO B CIy4yae MPOUTPHIIA B KApThl WM HHBIX
a3apTHBIX UTpax JI000il 1IeHOi;

— «UJIEHHBII TPECTYIHUK JOKEH BHOCUTh CyMMY B TaK Ha3bIBA€MBbII «OOILMIT KOTEM.

OTH Tpaauluu U oOblYaM MPECTYNHOW CyOKyJIbTYphl BUAOU3MEHSUIUCh B TEUECHHE
BCETO TIEpHOJa CYIIECTBOBAHHUS IMPECTYIMHOro coobmectBa. B wactHocTH, B 20-30-¢ T1T.
XX Beka CylecTBOBalIM 00bEIMHEHNS BOPOB, KOTOPHIX Ha3bIBAaJIM «BOpaMH B 3akoHe». OHHU
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JEIUIINCh Ha HECKOJBKO BHJOB M MCIOBEIOBAIM CJICAYIOLUIME IpaBHUiia: a) 3aHUMAJIUCh
BBIMOTaTeNILCTBOM U3 pabOTaONIMX OpHUraj OCy ACHHBIX (COOPOM TaK HA3bIBAEMOU «IaHM»);
0) TpeOoBanu  O€3ameIUIIUOHHOTO  BBIIIOJHEHUS  pPEHIeHMH  «CXOIOoK»  (coOpaHmii)
OCYXJICHHBIX; B) OKa3bIBAIM MaTEpHANbHYI0 TOMOIIb JpYyr Jpyry W JJsi Jpyrux
OCY)K/ICHHBIX; T) OCYIICCTBIISUIM Haka3aHus Jul (BIUIOTh IO JIMIICHUS J>KU3HHU), KOTOPBIC
HapyIIany yka3zaHHeie rnpaBuia. B konie 50—60-x rr. XX Beka BOPOBCKHE U MPOU3BOJIHBIE OT
HUX TPYNIUPOBKH OBUIM B OCHOBHOM JIMKBHUIUPOBAHBI, OCTAJIUChH JIMIIL OT/CIbHBIC
U3BECTHBIE «BOPbI B 3akoHe». llonmuTuueckoil mMOAOIUIEKOM 53TOro crama CcMepTh
WN. B. Cranuna, pemenne XX cwezga KIICC u mocnemyromas MaccoBasi peaOMIATaIus
«BparoB HapojAa», KOTOpble ObUIM OCHOBHOM 4YacThIO OCYXKICHHBIX, HaJl KOTOPBIMHU
U3/ICBAJIUCh aBTOPUTETHI MPECTYNMHOM cpeabl. [locie 3Toro nmocneaHux 3acTaBuin padoTaTh, a
TIOpEMHBIE 0011IeCcTBa XeCTOKO moAaBisuinuck. B 70-80-¢ rr. XX cToyieTus CymiecTBOBaIu U
IPOJIOJKAIOT BO3HUKATh B COBPEMEHHBIX TIOPbMAax pa3jMyHbIE MPECTYIHbIE O00BETUHEHHUS
TUIA «3EMJITYECTBA» U «CEME.

Takum 00pa3oMm, H3ydeHHE COLUAIBHO-TICUXOJIOTHYECKOTO MEXaHW3Ma IIOBEICHUS
OTJICIbHO B3SITBHIX OCYXKICHHBIX M HUX COOOIIECTB MOKA3bIBAET, YTO OJIHUM U3 IMPOSBICHUMN
NPOTUBOACUCTBUS 1OCYA€OHOMY CIIECTBHIO B MECTAX JIMIICHUS CBOOOBI M €r0 IETEPMUHAHT
(ot mar. determinans (determinantis — ToT, 4TO OmpeneNseT, OrpaHMYUBAET) — MPHUYHHA,
KOTOpasi OIpeleNsieT BO3HUKHOBEHHE SBJICHUS) SIBISICTCA TaK HaszblBaeMas «IPECTYIHas
CyOKyIIbTypay.
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K conepxanuio

YK 343.14

X. I1. TAITAEB
Poccus, I'opro-Anraiick, ['opHO-AnTalicKuil rocyJapCTBEHHBIH YHUBEPCUTET

KPATKO OBb OKCTPEMU3ME U HEKOTOPBIX OCOBEHHOCTAX
ETI'O 1OKA3bIBAHUA

B exerognom paCIMpCHHOM 3aCCIaHUN KOJUICTUUN MI/IHI/ICTCpCTBa BHYTPCHHUX [CJI

Poccuiickoit ®enepanuu IIpesunent Poccuiickoit denepanuu B. B. [lytun ynenser ocoboe
BHHMaHHE BOMNpPOCaM, KacalolUMCsi BaXXHOCTHU U HEOOXOAMMOCTH CTaOWIH3aluu U
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YIyYIIEHUS MEXITHUYECKUX, MEXKHAIMOHAIbHBIX, MEXKPEIUTHO3HbIX OTHOLIEHUN B
obmectBe. [Ipesunent Poccum oTmeTws, 4To BaxkHeilee HampaBieHHE pPabOTBI — 3TO
NPOTUBOJEHCTBUE 3KcTpeMusMy. OOIiee YuciIo 3aperuCTPUPOBAHHBIX IPECTYIUICHUMN
IKCTpeMHUCTCKOW HampaBieHHocTH B 2018 r. cokpaTtuinocs noutu Ha 17 %, olHAKO B pa3HbIX
dbopMax U MPOSIBICHUAX TaKHE MPECTYIUICHUS 3a(pUKCUPOBAHBl NPAKTHUECKU B KaXJIOM
pernone Poccun. OpraHbl BHYTPEHHUX J€] JOJDKHBI JKECTKO IIPECEKAaTh JEATEIbHOCThb
paaMKaNbHBIX TPYNIHUPOBOK, BMECTE C OOIECTBEHHOCTHIO, C OpraHaMu BJIACTH Ha MeCTax
OpeaynpexaaTh KOH(QIMKTBI HA OSTHUYECKOM UM  PEIMrMO3HOW TOYBEe, NPUHUMATH
pelIMTENbHBIE MEPBI JUISl BBIABJICHUS M HAKa3aHUS TEX, KTO IBITAETCS PaCIpOCTPAHATH
UJICOJIOTHIO arpECCUU, HACUJIUS U HETEPIIMMOCTH, U MPEXKAE BCEro B MOJIOIe)KHOM cpene. [Ipu
3TOM Ba)XHO KOHIIEHTPUPOBATh YCWIHMSA Ha BBIIBICHUM HauOoJiee OMACHBIX MPECTYIUICHUN
SKCTPEMHCTCKON HANpPAaBICHHOCTH, YYUTHIBATh 3aKOHOJATEIbHBIE WM3MEHEHHUs, KOTOpbIE
IPOM30LIUIN B 3TOH chepe, B TOM YHCIIe YACTUUHYIO NEKPUMHUHAIN3ALUIO CT. 282 YT0I0BHOTO
konekca Poccuiickoit denepanuu. Pazymeercs, B 60opb0e € IKCTPEMHU3MOM COTPYIHHUKAM
MB/] He00X0 MO CTPOrO PYKOBOJCTBOBATHCSI HOPMAMH 3aKOHA, a JUISl TPOPUIAKTHKU ITOTO
BUJa TMPECTYIUICHUH MaKCHUMaJbHO 3a/IeWCTBOBAaTh MHCTUTYTHI TPakKIaHCKOTO OOIIecTBa,
penuruo3Hpie W OOIIECTBEHHBIE OpraHU3alMy, O0pa30BaTENIbHBIC YUPEKACHUS, OTMETHI
B. B. Ilytun [1].

HeoOxonuMocTh akTHUBU3aLMU MPOTUBOAECUCTBUS MPECTYIUIEHUSM SKCTPEMHUCTCKON
HaIIPaBJICHHOCTH, B TOM YHCJIE YIOJOBHO-TNIPOLECCYAIIbHBIMUA CpPEICTBAMHM, JHKTYETCS
OTKPOBEHHO HETAaTUBHOW CTAaTUCTUKOW COBEPLICHUS NPECTYIUICHUH 3TOro Buaa. Tak,
B 2015r. B Poccuiickoit ®eneparuu  Obl10  3apeructpupoBaHo 1 329 mpecryrieHui
OKCTPEMHUCTCKOM HampasieHHOCTH, B 2016 . — 1450 (+9,1 %), B 2017 1. — 1521 (+4,9 %),
B2018 . — 1 265 (17 %) [2].

[Ipectynienns, OTHECEHHbIE K YMCIY 3KCTPEMUCTCKUX, XapaKTEpU3YIOTCS BBICOKOMN
OOIIECTBEHHON OMAaCHOCTBHIO. 3aKOHOJATeNlb OObEIUHSET MPECTYIUICHUS, COBEPIICHHBIEC I10
MOTHBaM HEHAaBHCTU WJIM BPaXK/bl B CBSI3U C NPUHAJUICKHOCTHIO PA3IUYHbBIX JIUI] K TEM WJIU
VHBIM COLIMAJIBHBIM TPYIIIIaM, B pa3ps]l SKCTPEMUCTCKOUN NEATEIbHOCTU. B unciae OCHOBHBIX
CPEZCTB pelIeHus 3a/1a4 10 NpOoHIAKTHKE TPECTYIUICHUI SKCTPEMHUCTCKONW HANIPAaBICHHOCTH
000CHOBAaHHO BBICTYMaeT 3(pPEeKTUBHOE MPOTHUBOAEUCTBUE NEATEIHHOCTH, OCYLIECTBIIEMOMN
YWIEHaMU 3KCTPEMUCTCKUX OpraHu3alui, B COCTaB KOTOPBIX HEPEIKO BXOJAT HECOBEPIIEHHO-
netHue muua. IlpecTymieHus 3KCTPEMUCTCKOW HANpPaBIEHHOCTH, COBEPIIECHHBIE HECOBEP-
IIEHHOJIETHUMH, XapaKTepU3yIOTCs MOBBIIICHHONW CTENEHbIO OOIIECTBEHHOM OMacHOCTH, MX
KOJIMYECTBO MMeEeT OOIIyI0 TEHIEHIMI0 K POCTy, Oe3HaKa3aHHOCTh TaKUX MPECTYTUICHUI
BEJIET K PacIpOCTpaHEHUIO B 00mecTBe (0COOCHHO B MOJIOJCIKHOU cpene) KCeHOPOOCKUX
HACTPOEHHM, TOCIEACTBUEM KOTOPOrO BBICTYNAeT ACKanalus KOHGIMKTHOTO TOBEIEHUS,
B3aMMHAasl arpeccuss CO CTOPOHBI OTHENbHBIX TIpynn HaceneHus. CoOBEpIIEHHE TaKUX
MPECTYIUIEHUH CO3[a€T PEATbHYI0 YIpO3y COXPAHEHUIO OCHOB KOHCTUTYLMOHHOTO CTpOS,
MEKHAIIMOHAIEHOTO U MEXKOH(ECCHOHAFHOTO COTJIACHS, B II€JIOM MPEJCTABISET OMAaCHOCTh
MOJphIBa OOINECTBEHHOW O€30MacHOCTH M TOCYJApCTBEHHOW IEIOCTHOCTH Poccuiickoit
Oenepanun [3, c. 5.

[IpecTymuieHneM >KCTPEMUCTCKOM HANpPaBICHHOCTH CUMTAETCS MPECTYNHOE JESHUE,
€CIIM OHO SBIISIETCS MPOSIBJICHUEM 3KCTPEMH3Ma, 2 UIMEHHO: JEATEIbHOCTh OOIIECTBEHHBIX U
PENUTHO3HBIX O0BEAMHEHUH, TUO0 WHBIX OpraHu3anui, TM00 CpeicTB MaccoBOi MH(pOpMa-
e, 1100 (U3UIECKUX JIUI] TIO TUIAHWPOBAHHIO, OPTaHU3AINH, TOJrOTOBKE U COBEPIICHUIO
JIEMCTBUM, HAMPABICHHBIX HA HACUJIbCTBEHHOE U3MEHEHHE OCHOB KOHCTUTYLIMOHHOI'O CTPOS
U HapylLleHHe 1eaocTHOCTH Poceun, nmoapeiB 6e3omnacHoctu Poccnu, 3aXBat Wil NpUCBOEHUE
BJIACTHBIX  TMOJHOMOYHI, CO3JaHHME  HE3aKOHHBIX  BOOPYKEHHBIX  (HOPMUPOBAHMUIA,
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OCYILECTBIICHUE TEPPOPUCTHUECKON NEATETBHOCTH, BO30YXKICHUE PAcOBOW, HAIIMOHAIBLHOU
WIM PEJIMTHO3HOM PpPO3HM, a TaKXe COLMAJIbHOW pO3HHU, CBSI3aHHOM C HACWUJIUEM WJIHU
NPU3BIBAMU K HACWJINIO, YHI)KEHHE HAI[MOHAJIBHOI'O JOCTOMHCTBA, OCYILIECTBICHUE MaCCOBBIX
OecTopsIIKOB, XyJIUTaHCKUX NEHCTBUI M aKTOB BaHAaIM3Ma MO MOTHBAaM HAECOJIOTHYECKOH,
MOJINTUYECKOM, PAacOBOM, HAIIMOHAIBHON WM PEIUTHMO3HOM HEHABUCTH JIMOO BPAXKIBI, a
paBHO MO MOTHMBaM HEHABUCTH JUOO BPaXIbl B OTHOUICHHH KaKOW-THOO COLMAIbHON
IpyIIbl, Nponaraiay MUCKIIOUYUTEIbHOCTH, IPEBOCXO0/ICTBA JINOO HEMOJHOLIEHHOCTH TpaX/1aH
10 MPU3HAKY UX OTHOLICHUS K PEIMTUU, COLIUATBHOM, pAaCOBOM, HALIMOHAJILHOM, PETUTHO3HOMN
WIN S36IKOBOM MPUHA/IICKHOCTH, TPONATaHy U IMyOIMYHOe JEMOHCTPHUPOBAHNE HAIIMCTCKOM
aTpuOyTUKH (CUMBOJIMKH) JIMOO aTpuOyTUKH (CHUMBOJIMKH), CXOJHOW C HAIMCTCKOMN
aTpuOyTUKOW WJIM CHMBOJIMKOW JIO CTENCHW CMEIICHHS, IyOJWYHbIE TIPU3BIBEI K
OCYILECTBJICHUIO YKa3aHHOW JEATEIbHOCTH WJIM COBEPLICHUIO YKa3aHHbBIX JICHCTBUH,
(¢uHAHCUpPOBaHME YKAa3aHHOM AEATEIbHOCTH JINOO MHOE COJCHCTBUE €€ OCYIIECTBICHUIO WU
COBEpPILICHUIO YyKa3aHHbIX JCHCTBUHA, B TOM 4YHUCJIE€ MyTeM [PEJOCTABICHUS I
OCYILIECTBIICHUS YKAa3aHHOW JESTEIbHOCTH (PUHAHCOBBIX CPEACTB, HEABMKMUMOCTH, Y4€OHOM,
nojurpaduyeckoi 1 MaTepuanbHO-TeXHUYECKOM 0a3bl, TeneoHHOM, PaKCUMMIBHON U MHBIX
BUJIOB CBSI3U, HH()OPMAIIMOHHBIX YCIYT, UHBIX MaTEPUAIbHO-TEXHUIECKUX CPEJICTB.

[IpaBOoOXpaHUTENBHBIMI OpPraHaMU OCYIIECTBISIETCS OoNbLIOW 00beM paboThl,
HaIIPaBJICHHOM Ha BBISABJICHUE, PACKPBITUE U PACCIEI0BAHUE NPECTYIUICHUN dKCTPEMUCTCKON
HaIIPaBJIECHHOCTH, U yTOJOBHO-NIPOLIECCYAJIbHAS MOJIUTHKA, KAK COCTABHAS 4acTh MPAaBOBBIX
OCHOB NPOTUBOJECHCTBUS MPECTYIIHOCTH, 3aHUMAET B €r0 CTPYKTYpPE OJHO U3 BEAYIIMX MECT.
Oco0ast posib MpU 3TOM MNPUHAIICKHUT PE3yIbTATUBHOMY PACCIEIOBAHUIO U JOKA3bIBAHHUIO
IPECTYIUIEHUH AKCTPEMHUCTCKONW HAIPABJIEHHOCTH, COBEPLIAEMBIX IPOTHB JIMYHOCTH.
CornacHo CtpaTeruu npoTHUBOACHCTBUS dKCTpeMusMy B Poccuiickoit @enepanuu go 2025 r.,
PacKpbITUE U pacclieJOBaHHE MPECTYIJICHUH AIKCTPEMUCTCKON HAIPAaBIEHHOCTH SBIISIETCS
Pa3HOBUIHOCTBIO TPOTUBOJCUCTBUSA dIKCTpEeMU3My [4.].

BolsiBneHHe caMoro mpecTymnHOro JAesHHUsS HE BCErja O3HauyaeT MPUBJIEYEHHE K Yro-
JIOBHOM OTBETCTBEHHOCTH JIMLI, COBEPILIUBIINX MIPECTYIUICHNE, U MIPENATCTBUEM ISl JOCTHUIKE-
HUS 3TOM LEAM SBISETCS CIIOXKHOCTh B JIOKa3blBAaHUM IPECTYIUIEHUH 3KCTPEMHUCTCKOMN
HaIlpPaBJIEHHOCTH.

Jloka3plBaHME TNPECTYMJICHUN 3KCTPEMUCTCKON HANpPaBIEHHOCTH B JI0CYJIEOHOM
MPOU3BOJCTBE — ATO pETyJIHUpyeMas 3aKOHOM JAESITENbHOCTh MO COOMpPAHUIO, MPOBEpPKE U
OILICHKE JI0Ka3aTEJIbCTB C LIEJIbI0 YCTAHOBJIEHHUS OOCTOSTENIBCTB, MMEIOUIUMX 3HAYCHHUE IS
3aKOHHOTO, 0OOCHOBAHHOTO M CIIPABEIJIMBOTO pa3pelieHus nemn. Jus npaBuibHOro pasperie-
HUSI YTOJIOBHOTO Jefla HEOOXOAMMO YCTaHOBHTH (PAKTHYECKHE W WHBIE OOCTOSTEIhCTBA,
BXOJSIIIME B NPEIMET JOKa3bIBaHUA MO Jeny. JlocTuraercs 3To B XOJ€ OCYLIECTBISEMOM
CyObEeKTaMHU JOKa3bIBAaHMsI TO3HABATEILHOU JESTEIHHOCTH, SBISIONICHCS OJHUM U3 BUIOB
IOpUIMYECKOTO MO3HAHMS, a MO0 CBOEH CYTH, COJAEPKAHHIO M MPABOBOM perjJaMeHTHPOBaH-
HOCTH — YTOJIOBHO-TIPOIIECCYaJIbHBIM ITO3HAHHEM. B OCHOBe ee, Kak W B JIIOOOW Apyrou
MO3HABATEJIbHON JEATEIbHOCTH YEJI0OBEKA, JEKUT MAaTEpUATUCTUUYECKAs TUAJICKTHUKA.

Cobupanne M TpoBepKa JIOKAa3aTEIbCTB HA JOCYJIEOHBIX CTaaUsSX YTOJOBHOTO
npoliecca NPOU3BOAATCS MYTEM JONPOCOB, OYHBIX CTABOK, NMPENbBSBICHUS ISl OMO3HAHUS,
BBIEMOK, OOBICKOB, OCMOTPOB, 3KCIIEPUMEHTOB, IPOU3BOJCTBA JKCHEPTU3 U APYTHUX
CJIEICTBEHHBIX JEHCTBUN, TPEAYCMOTPEHHBIX 3aKOHOM.

W3ydeHHBIE yroJIOBHBIE Ji€a 110 MPU3HAKaM IIPECTYIUICHUH SKCTPEMUCTCKON HalpaBs-
JIEHHOCTH TOKa3bIBAIOT, YTO B OCHOBHOW MAacC€ pPacClIeIOBAaHHBIX YTOJIOBHBIX €N JTaHHOU
KaTeropuy BeChbMa Ba)KHOE JI0Ka3aTEJIbCTBEHHOE 3HAYEHUE MMEIOT MaTepUalIbl, OJTy4YEHHbIE
COTPYAHUKAMH ONEPATUBHBIX MOAPA3/EICHUNA B XOJ€ MPOBEICHUS ONEPATUBHO-PO3BICKHBIX
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MepOnpUsITU B cooTBeTCTBUU ¢ DenepanbHbIM 3akoHOM OT 12 aBrycra 1995 r. Ne 144-®3
«O0 onepaTUBHO-PO3BICKHOM AeATeNbHOCTH». PacKpbITHE NPEcTYIUIEHUS SKCTPEMHUCTCKON
HAIpaBJIEHHOCTH, KAaK W NPECTYIUIEHUS WHOTO BHUJA, O3HA4YaeT (OPMUPOBAHUE TaKOH
JI0Ka3aTeIbCTBEHHON 0a3bl OOBMHEHHs, KOTOpas MO3BOJsAET A(PQPEKTHUBHO MOAIEPKATh
roCyJapCTBEHHOE OOBUHEHHE B CyJieé M yOeouTh CyJ B BHMHOBHOCTH MOJACYJUMOTO IO
NpeIbIBICHHOMY €My OOBUHEHHIO [5, ¢. 267—268].

Takum 00pa3zom, B yuciie IEPBOOUYEPEAHBIX MEP OpraHU3alMOHHO-IIPABOBOI0 Xapak-
Tepa, HAIIPaBJICHHBIX Ha 0OecreueHrue BCECTOPOHHOCTH U MOJIHOTHI 10CYAeOHOr0 J0Ka3bIBa-
HUSl TPECTYIJICHUM SKCTPEMHCTCKOW HANpaBJIE€HHOCTH, CIEAYET BBIACIUTH OpPraHU3ALUI0
B3aMMO/JICHCTBUS Ha NTOCTOSTHHON OCHOBE IOJpa3JesIeHUI IpeaABaApUTEIBHOIO pacciael0BaHus
C OIEPaTUBHBIMU COTPYIHHKAMH, (OpPMHUpOBAHHE CIICACTBEHHO-OMEPATUBHBIX TPYII IS
paccieloBaHUsl CIIOXKHBIX YIOJOBHBIX J€J1 C Y4eTOM aJeKBaTHOM OLIEHKH CJIOXHOCTH
CJIEJICTBEHHOW CUTyallMM, JOCTUKEHUE COIVIACOBAHHOCTU IO3ULMUI C OpraHaMu IMPOKYypop-
CKOT0 Ha/J30pa IO BONPOCAM 3aKOHHOCTH OCYIIECTBJICHUS YTOJOBHOIO IPECIEJOBaHUS U
oOecrieueHus OanaHca MyOIUYHBIX U YACTHBIX MHTEPECOB B IOCYA€OHOM JI0KA3bIBAHUU.
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HEOTBPAaTUMOCTU YT'OJIOBHOI'O Haka3aHMsA. B To ke Bpems aHamu3 CIEICTBEHHOW NPAKTUKU
MIOKa3bIBAET, YTO MPAaBOIPUMEHUTEIbHAS ACSITEIbHOCTD HE BCETJA OCYIIECTBIISETCS C Y4ETOM
abCOJIIOTHOTO COOJIIOJIEHHsI BCEX TMPENNUCAHUN YTOJOBHO-IIPOLECCYAIbHOTO 3aKOHOJATENb-
cTBa. YernoBedeckass AESTEIbHOCTb, K COXKAJICHUIO, MO PA3JIMYHBIM MPUUYMHAM OOBEKTUBHO
HEBO3MOXXHa 0e3 coBepuieHuss omuOok. K TakoBbIM HpUYMHAM MOXHO OTHECTH
HEIOCTaTOYHBIN NMPO(EeCCHOHANIN3M JOJDKHOCTHBIX JIMII, MPOU3BOJAIIUX IPEIBAPUTEIBHOE
paccieloBaHUE, CUTYallMH, COMNPOBOXKIAIOMIMECS CHEIIKOM 1100 OBICTPOTON NPUHATHUA
HPOIIECCYaTbHOTO PELICHHS B YCIOBUAX PUCKA BO3ZMOXKHOT'O JIOMYIIEHUs OmUOKH U T. 1. Kak
BUJIHO, B TaKHX CIy4asX UMeeT MecTO ()eHOMEH TaK Ha3bIBaeMOM CIIEICTBEHHOH (Ipolieccy-
anpHOM) omubKku. Pazymeercs, Npu OCYIIECTBIEHHMH YTOJOBHOIO CyIONPOU3BOJCTBA
HEJIOIMyCTHUMO COBEpIIEHUE OIIMOOK, MOCKOIbKY BOIPOCH YKPEIJICHUs 3aKOHHOCTH M IIPaBO-
nopsijika, oOecrneyeHus IpaB M CBOOOJA JIMYHOCTH MPHOOpeTaroT Bce OoJiblliee 3HAuUCHHE.
Iloromy B cdepe yroaoBHO-NPOLECCYAIbHBIX OTHOUIEHUH HEOOXOIUMO CTPEMHUTbCS K
MUHMMHU3ALUU OIIMOOK B LEJSAX YJIy4YLIeHHs KauecTBa MPEABAPUTEIBHOIO paccielOBaHUs
NpecTyIUIeHni. B mpoTHBHOM citydae Halm4ue OMMOKH MOKET TMOBJIEYb 32 COOOH pa3IMuHbIe
HETaTHBHBIC TIOCIEACTBUS, HA4YMHAs C «BOJOKHUTBD JOCYAeOHOTO TPOHM3BOJCTBA U
3aKaH4YMBas Yrpo30ii HEOOOCHOBAHHOTO HAKa3aHUS JIMIA, MOJBEPTrHYTOrO YTrOJIOBHOMY
npecienoBanuio [ 1, c. 23-24].

Kak nokasbiBaeT u3ydyeHHas PaKTUKA, HA CTaJAUM NIPEABAPUTEIILHOIO PACCIIEIOBAHUS
npaktuyecku 60 % cirydaeB BceX OMIMOOK MPOUCXOIAT MPH BBIIBMKCHUHU CJIEICTBEHHBIX
BEPCHUM, MPHUHATUM [POLECCYATbHBIX PELIEHHWH, IPOU3BOJICTBE IPOLECCYyabHBIX U
CJICICTBEHHBIX JCHCTBUH.

B yronosHo-IponecCyanbHOM 3aKOHOAATEIBCTBE OTCYTCTBYET JIETaJIbHOE IOHATHE
ommOKu. B HEM roBOpUTCS JMIIb O CYIIECTBEHHBIX HAPYIIEHUSAX YIOJOBHO-TIPAaBOBOTO
3aKkoHoAarenbcTBa. OJHAKO IOpUAMYECKas JIMTEpaTypa H300MIyeT JOCTaTOYHO UIMPOKUM
TEPMHHOJIOTMYECKUM amnmapaToM 00O3Hau€HUsl OMMOOK IMPENBAPUTEIHHOIO PacCiI€OBAHMUS,
B YMCJI€  KOTOPBIX  «YNYLIEHUS  IPEABAPUTENBHOIO  pACCIIEIOBaHUS»,  «IIPOOEIIbI
IPEIBAPUTEIBHOTO PACCIEIOBaHUs», «CJIEACTBEHHbIE WJIM IPOLECCyaIbHbIE OIMIMOKM»
[2, c. 56-57]. UHuTepec y4eHbIX K (DEHOMEHY CIEICTBEHHOH (TpolecCyaabHO) OIIMOKH
TaKk)Ke TO3BOJIMII BBIPAOOTATh pa3iMuHble aBTOPCKHE ONpPENETICHUs], TP KOHCTPYHPOBAHUU
KOTOPBIX BCTpEYalOTCA pa3MyHble MPU3HAKU, K MpPUMEPY HENpaBUIbHOCTh, HETOYHOCTb,
MOTPEIIHOCTb, HEBEPHASI MBICIIb, HENIPABUIIbHOE JIEHCTBUE UK Oe3/1elicTBHE.

Tak, I.A.30puH ompenenser CIEACTBEHHYI0 OIMMOKY KaK HEJIOCTHKEHHUE
cleoBaTeNieM 3aIIaHMPOBAHHOTO pe3yJibTaTa BCJEACTBHE M30paHusi HEaJeKBATHBIX (opM
NESTENIbHOCTH TPU BOCHPHUATHH HHPOpPMAIMU U €€ IepepadoTKe, OLEHKE CIeJCTBEHHON
CUTyalluu U MPUHATHHU PELIEHUM, peaau3aluu NpUHATHIX pemeHuit [3, c. 285]. Onnonupys
I'. A. 3opuHy, B KOHIENTyaJIbHO-TIpakTUYeckoM acnekre P.C. benkuH oTmedaer, dTO
BbIpa0OTaHHOE MM OIPEJEICHHE HOCUT HACTOJBKO OOMIMI M HecmelupUUecKuil xapakxrtep,
YTO €My MOKET COOTBETCTBOBaTh HE TOJBKO OIIMOKa, HO M J000€ yMyLIeHHEe M Jaxe
YMBILUIEHHO HEBEpPHBIE CyXJeHus u nerctBus [4, c. 167]. [lo HamieMy MHEHHIO, IPU TaKOM
MOJXO0J€ K OIpeNeJeHUIO CYIIHOCTH CJEJACTBEHHON OIIMOKM K HEeH MOXKHO OTHECTH
Hea/IeKBaTHbIE (POPMBI JEATEILHOCTH CIIE0BATENS], BOZHUKIINE IIPU BOCIIPUSITHH BCIIECTBUE
IUIOXOr0 3pEeHMs, BUAA NaMSATH, BO3ACHCTBHS HEOIAaronpHusITHBIX OOBEKTUBHBIX (aKTOPOB,
(U3UUECKOT0 M MCUXUYECKOI'O COCTOSHHS CIIE0BATENsl B MOMEHT BOCHPUATHUS (YCTaJlOCTb,
IUIOXO€ CaMOYYBCTBUE, NCUXMYECKOE HANpPSDKEHUE U Jp.). OTH M HMHbIE (DAKTOphl MOTYT
BIIMATh HA OLICHKY CJIEIOBATENIEM KOHKPETHBIX CJIECICTBEHHBIX CUTyalUui, Ha NPUHATHE UM
KaK TaKTUYECKUX, TaK M IIPOLECCYaJbHBIX PELICHMM, a TaKKe Ha MOCIEAYIOLYH HX
peanuzanuio. CreAcTBeHHass OIMIMOKA SBISETCS CYLIECTBEHHBIM INPENSATCTBUEM Ha IyTH
JOCTHKEHHS UCTHUHBI 110 YTOJIOBHOMY JIEJy, LIEJIEH U 3a7a4 YrOJIOBHOTO CyAOIIPOU3BOJCTBA.
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B nouckax yHuBepcanpHOro onpeeneHus (peHoMeHa MpoleccyalbHON OIMMOKH, MO
naHHou kateropued A. JI. HazapoB mpeuiaraer paccMaTpuBaTh HE COJEpIKaILEe MPU3HAKOB
YTOJIOBHO-HAKa3yeMbIX J€STHUM HE3aKOHHOE WM HEOOOCHOBaHHOE JIEWCTBHE WU
Oe3neiicTBie CyOBEKTOB, BEIYLIMX YIOJOBHBIM IpOLECC, BBbIpa3UBIIEECs B HEMOJIHOTE,
OJIHOCTOPOHHOCTH ¥ HEOOBEKTHMBHOCTM  MCCIEAOBAaHUS  YKa3aHHbIMU  CyObEKTaMu
OOCTOSITENILCTB  YTOJIOBHOTO JIeJIa, HECOONIOJICHMM KOHCTUTYLMOHHBIX MpaB M CB0O0OOJA
YeJIOBEKa U Mpa)KIaHNHa, a TaK)Ke MEKIYHapOIHBIX CTaH/IapTOB CIIPaBEAJIMBOIO IPaBOCY U,
CYLIECTBEHHOM  HApYyLIEHUU  YTOJIOBHO-TIPOLIECCYAJIbBHOTO  3aKOHA,  HEIPABHIBHOM
IPUMEHEHUU YTOJOBHOI'O 3aKOHA, COOTBETCTBYIOUIEE HX CYOBEKTHBHOMY OTHOIIEHHMIO K
HA3HAUYEHUIO YTOJIOBHOTO CYJOINPOU3BOACTBA U OOBEKTHMBHO MPEMATCTBYIOLIEE €ro
HOPMAaTUBHO-3a/IaHHOMY JOCTM)KEHHMIO BBUAY IOJy4Y€HUS (MJIM BO3MOKHOCTH IOJIyYEHUS)
HEIPaBUILHOTO MPOIIeCCyaabHOTO pe3yibrara (pemenus) [5, ¢. 9].

O. 5. baeB omnpenensier CIEICTBEHHYIO OIIMOKY KaK HENpaBUIbHbIE JIEHCTBUS
cyleZloBaTelis, He HOCSIIME XapakTepa MPOU3BOJA, HAIPABJICHHBIE, IO €ro CyOBbEKTUBHOMY
MHEHHIO, Ha KAayeCTBEHHOE pacclieIoBaHHE IPECTYIUICHH, HO BIEKyIIHE 3a cOo00il Kak
MUHMMYM OJIHO M3 IIOCJEACTBUH: a) IPUBJIEYEHHUE K YrOJOBHOM OTBETCTBEHHOCTHU
0OBUHSAEMOTO (IIPH YCIOBUU COBEPILIEHHS MPECTYIJICHUS WHBIM JIMIIOM); 0) HEyCTaHOBIICHHE
JMLa, IOJUIeKAIero IpPHUBJIEYEHUI0 K YrOJOBHOM OTBETCTBEHHOCTH; B) HEBEPHOE
IPUMEHEHHE HOPM YrOJIOBHOTO WM YTOJIOBHO-TIPOLIECCYAJIbHOTO 3aKOHA; T) Apyroe
CYLIECTBEHHOE HApYyLIEHUH IpaB M 3aKOHHBIX HMHTEPECOB JIMIl, BOBJIECUEHHBIX B JIIOOOM
Ka4ecTBe B OPOUTY pacciieoBaHus IpeCTyIIeHus [6, c. 6].

B mpakTtudeckoi 1eATeNbHOCTH CIEICTBEHHAs OLIMOKAa HEpeaKo 00JalaeT Clexyro-
muM HaOOpOM NPU3HAKOB: HOCUT CyOBEKTHBHBIM XapakTep, BCETAa MpPEICTaBISET COOOM
JestHue B OpMe aKTUBHOI'O JEHCTBHUS MM OCO3HABAEMOI'O OTKa3a OT BBIIOJHEHMS TaKoro
neiictBus (0e31eiCTBUS), UM CBOMCTBEHEH JOCTaTOUYHO BBICOKUI YPOBEHb JJATEHTHOCTH, U B
CHJIy 3TOrO JMIIb 4YacTb COBEPLIAEMbIX CIIEJACTBEHHbIX OLIMOOK OOHapyXMBAlOTCS U
YCTPaHAIOTCA BO BpeMsl IIpollecca pacciieJOBaHMs MPECTYIUIEHHs, CyOBEKT CIIECTBEHHOU
oMOKM (cienoBaresb) OCO3HAET (PAKT COBEPILEHHs TOJBKO IOCIE Hayalla €e COBEpPLICHUs
100 yXe M0 ee OKOHYAHWHU; COBEPIIEHHE CJIEICTBEHHON OIIMOKA MOXET NPHUBOJUTH K
YXYAUIEHUI0 WIK OOOCTPEHUIO CIIOKUBIICHCS CIIOKHOW CIEJCTBEHHOM CUTyaluu Ju00 K
TparcopMaIiK MPOCTOHN CUTYAIWH B OJHY U3 PAa3HOBHIHOCTEH CIIOKHBIX CUTYAIIHH.

CrnencTBeHHble OMMOKU MOTYT OBITh KJIacCU(UIMPOBAHBI MCXOJS M3 MX CTPYKTYp-
HOrO HamojHeHus. Takas KinaccupUKays MOXKET BKIIOYaTh B ceOsl CIEAYyIONIUe TPYIIIBL:
TEXHUYECKHE OUIMOKH, TEXHOJIOTHYEeCKHe OIIMOKH, OMIMOKU MpU OpraHu3alldy M IUIaHUpPO-
BaHUM pACCIICIOBAHMs, OMIMOKM B BBIABIDKEHHH CIIEJCTBEHHBIX BEPCHH, TaKTUYECKHE
OIMOKHU. YKa3aHHblE OIIMOKM XapaKTepHbI JUIsl PACCIEJOBAaHUS MPECTYIJICHUH JHOOBIX
KaTeropuil ¥ MOTYT COBEPIIATHCS KAaK HA MEPBOHAYAIBHOM, TaK M Ha MOCIEAYIOLIEM 3Tamax
paccienoBanus [7].

Takum oOpa3om, onpezeneHHas 4acTh CJIEICTBEHHBIX OUIMOOK MOPOXKIAETCS OTCTYII-
JICHUEM CJIEOBATENs OT MPEANHUCAHUN YrOJIOBHO-IIPOLIECCYAIBHOTO 3aKOHA, T. €. JOIyIICH-
HBIMM UM YI'OJOBHO-IIPOLECCYaIbHBIMU MPAaBOHAPYLICHUSIMH, HEMUHYEMO IPUBOJIAIIUMU
K TAKUM IOCJTIE/ICTBUSAM, KaK COKpallleHHe B TIpolecce JoCyIeOHOro WM CyJeOHOro
IPOU3BOJCTBA YHCIA SMHU30[0B TMPECTYNMHON MAESITEIbHOCTH WM KOJIMYECTBAa JIUI,
00OCHOBAHHO TPHUBIIEKAEMBIX K YTOJOBHOM OTBETCTBEHHOCTH, MPUBJICUYEHUE HEBUHOBHBIX
JWII K YTOJIOBHOM OTBETCTBEHHOCTH, B TOM 4YHCIE HEYCTAaHOBICHHE OOCTOSITEILCTB,
UCKIIIOYAIOMIUX MPECTYNHOCTh JAEsHUSA, JHO0 OOCTOSTEIbCTB HEBHMHOBHOI'O IMPUYUHEHUS
Bpe/la, NPUOCTAHOBJIEHHE YTOJOBHOTO Ji€Ja 3a HEYCTAHOBJIEHHEM JIMIlA, MOJJIEKAIIETO
IPUBJIEUYEHHIO B Ka4YeCTBE OOBUHIEMOTr0, BO3BPALICHHUE POKYPOPOM WM CYJJIOM YTOJIOBHOTO
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AcJIa Ha OOMOJHHUTECIBHOC pacCiIiCaA0BaHuC, HE00OCHOBaHHOE IMPEKpalICHUC UIU ITPUOCTAHOB-
JICHUC YTI'OJIOBHOT'O Ji€JIa, TIOCTAHOBJICHUEC CyIOM OIIPaBAATCIbHOI'O IPpHUIoOBOpPa U T.I.
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E. C. ILJIUITY VYK, E. A. KOPOTUY
benapycs, bpect, bpectckunii rocynapctBenHsiii yausepcutet umenu A. C. [lymkuna

MPOJOJIKUTEJNBHOCTH VJIEPXKAHUS KAK KPUTEPUI
JNOOEPEHIIUAIIMN OTBETCTBEHHOCTHU 3A HE3AKOHHOE
JIMINEHUE CBOBO/JBbI: K BOITPOCY BO3MO’KHOCTHU 3AKPEIIVIEHUSA
B YT'OJIOBHOM 3AKOHE BEJIAPYCH

He3zakonHoe numieHne cBOOOBI SBISIETCS OJHUM M3 TOCSATATENBCTB, (POPMHUPYIOIIIX
CUCTEMY MPECTYIUICHHH MPOTHUB JIMYHOW CBOOOIBI denmoBeka. HecMOTpss Ha OTHOCHUTENIBHO
HE3HAUMTENbHBI yNeNbHBIM Bec JaHHOro Buaa npectyrienuit (B8 2018 r. mo cr. 183
VYronosHoro kozaekca (manmee — YK) PecryOmuku benapyck Oblo oCykeHO 6 4eIOBEK),
HOpMa 00 OTBETCTBEHHOCTH 3a YKa3aHHOE JIeSTHHE UMEET BaXHOE 3HaUeHHUE I MEXaHHW3Ma
YTOJIOBHO-TIPABOBOM OXpaHbI TUYHON cBOOOBI uenoBeka. K coxanenuto, 3a Bpemsi 1eHCTBUS
YTOJIOBHOTO 3akoHa Pecryonuku bemapych 1999 r. ct. 183 He mpeTeprieBana CymecTBEHHBIX
U3MEHEHUH, CIIOCOOHBIX YCUJIUTh €€ OXPAaHUTEIbHBIA M MPEBEHTUBHBIN MoTeHIHaNd. B To xe
BpeMs B IOPHOMYECKOW JIUTEpaType BOMPOCH  COBEPIICHCTBOBAHUS HOPMBI 00
OTBETCTBEHHOCTH 32 HE3aKOHHOE JIMIIEHUE CBOOOIbI HEOJHOKPATHO CTAHOBWJIUCH MTPEAMETOM
OCTphIX JIUCKyccuid. [ToMHMO KOHCTPYKTHMBHBIX TPHU3HAKOB OCHOBHOTO COCTaBa JIaHHOTO
NpeCcTyIUIeHUsl, KPUTHKE TOJIBEpraercs W CcuUcTeMa cpeAcTB  auddepeHuuanuu
OTBETCTBEHHOCTH 3a ero comepiueHue. K umcimy Hambosiee pacmpOCTpaHEHHBIX CYKICHHUN
OTHOCHUTEIILHO BO3MOXKHBIX HampaBieHUH nuddepeHmpoBaHus yroloBHOW OTBETCTBEHHOCTH
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3a HE3aKOHHOE JIMILIEHHE CBOOO/IbI MOKHO OTHECTH IMPEAIOKEHHUS aBTOPOB IO MOBOJY ydeTa
BPEMEHHOT'0 KPUTEPHs JIUIICHUs] CBOOOJBI MOTEPHEBIIEr0. B 4acTHOCTH, IO MHEHHIO psaa
pOCCHIICKMX  WccienoBareneld, o0beM MNPUYUHIEMOTO Bpela OCHOBHOMY OOBEKTY
HE3aKOHHOTO JIMILIEHUs CBOOOJIbI, a CJEIOBATENIbHO, U CTETIEHb OOIIECTBEHHON OMAacHOCTH
MOCJIEIHETO 3aBUCST HE TOJIBKO OT CIOoco0a COBEPIICHUS AAHHOIO MPECTYIIEHUS, HO U OT
IPOAODKUTEIBHOCTH BPEMEHM YAEp)KAHMS IMOTEPIEBLIETO B COCTOSIHMM INPUHYIUTEIBHON
m3oysuu. B vactHocTn, H. B. boliko, «ucXons U3 JaHHBIX O JUIUTEIBHOCTH HE3aKOHHOTO
JUIIEHUS CBOOOABD (OT HECKOJbKMX MHUHYT JO HECKOJIBKHX MECSIEB), Mpeagaraet
«TIPOJIOIKUTENILHOCTD €T0 CBBIIIE OJHON HENleNH MPU3HATh KBATH(DUIUPYIOIIMM TPU3HAKOMY
[1, c.17]. Ha HenenpHbI CPOK KaK «HWXHIOO» TPAaHMUILy «COCTaBa C OTIATYarOIIMMU
oOcrositenscTBaMu» ykasbiBaloT O. Muxanp u A. binakHOB, [ONOJHUTENBHO OTOBapHBast
HEOOXOJUMOCTh  «OTIPEACIUTh BPEMEHHbIE KPUTEPUHU, [IO3BOJISIIOIINE pa3rpaHUYUBATh
HE3aKOHHOE JIMIIEHUE CBOOOJBI KaK CaMOCTOSTENIFHOE MPECTYIJICHHE U, COOTBETCTBEHHO, —
Kak croco0 coBepimeHus apyroro mpecrymieHus» [2, ¢. 51]. Tlo muenuio A. I1. Kopanesa,
YAEpKAHUIO IOTEPIEBIIETO  CBBIIE JECATH CYTOK CIEAyeT IpuAaTh 3HA4YEHUE
KBaJIM(ULMPYIOLIErO MpU3HAKA, a JIMIIEHHEe CBOOOJIbI Oojee TpHUILUATH CYTOK IPHU3HATh
NPU3HAKOM 0C000 KBAIM(UIIMPOBAHHOTO COCTaBa JAaHHOTO mpectymienus [3, c. 43]. ['oBops
O BIUSHUHU TPOJOJDKUTEIIBHOCTH yJAEp)KaHUsS NOTEpIEeBIIEro Ha CTeNeHb OOIIECTBEHHOMN
omacHOCTH mpectymieHus, A.E. AMocoB monaraer 1menecooOpa3HbIM OOpaTUThCS K
JIOPEBOJIIOIIMOHHOMY OTIBITY U] depeHITHaIN YTOJIOBHOW OTBETCTBEHHOCTH [4, ¢. 80].
JIeCTBUTENBHO, M I UCTOPUM DPa3BUTHS OTEYECTBEHHOI'O YI'OJIOBHOI'O 3aKOHA
(IOpEBOIOIMOHHBIN MEPUOJ), U JUIsl COBPEMEHHOI'O YTOJIOBHOTO 3aKOHOJATENbCTBA psaa
3apyOeXHBIX TOCYJIapCTB XapakTepHa TIpajalus YrojJOBHOW OTBETCTBEHHOCTH 32
paccMaTpuBaeMoe MPECTYIJICHHE B 3aBUCUMOCTH OT POAOIKUTEIHHOCTH JUILIEHUSI CBOOOIBI
norepresiiero. HecMoTps Ha ykazaHHBIE OOCTOSITENILCTBA, MBI TI0JIaraeM HEleIeco00pa3HbIM
UCIIONIb30BaTh BPEMEHHOM kputepuil it nuddepeHranuyu yroioBHOM OTBETCTBEHHOCTH 3a
HE3aKOHHOE JIMIIeHHEe CBOOOABI. Jlemast TakoW BBIBOA, MBI HMCXOOUM M3  CIEIYIOUINX
cooOpakeHUil. Bo-miepBBIX, KaKk B OTEUECTBEHHOM, TaK M 3apyOe)KHOH YTOJIOBHO-TIPABOBOM
JOKTPUHE OTCYTCTBYET HaAyYHO OOOCHOBAHHBIM MOAXO0J K ONPEAEIECHUI0 3HAYMMOIO C TOYKU
3peHusi YroJOBHOTO TMpaBa BPEMEHHOTO WHTEpBajia JHUIICHUS CBOOOIBI, CIOCOOHOTO
CYILIECTBEHHO MOBJIUATH HA 00BEM BpeZa, MPUUMHIEMOrO OCHOBHOMY OOBEKTY YTOJOBHO-
MPaBOBOM OXpaHbl. BO-BTOPBIX, MPOAOKUTENBHOCTD JIMIIEHUSI CBOOOBI, paccMaTprBaeMast
0€30THOCUTENFHO YCIOBUN COAEp)KaHUS TOTEPIEBIIEro, Crocoda, 00eCIeYNBAIOIIETO €To
yaepkaHue, CyObeKTUBHOTO BOCHPHUATHS MOTEPIEBIINM (aKTa JTUIICHUS CBOOOBI, a TaKKe
JIPyTUX O0OCTOSITENHCTB OOBEKTUBHOTO M CYOBEKTHBHOTO XapaKTepa, HE BCETJa OKa3bIBaeT
CYILIECTBEHHOE BIIMSHUE Ha CTENEHb OOIIECTBEHHONW OMACHOCTH COJIESHHOTO (711 CPaBHEHHUSI:
HE COIPSDKEHHOE C MPUMEHEHUEM HacWINA yJAep KaHHWE MOTEpPIEBUIET0 B COOCTBEHHOM J10ME
B TEUCHHE HECKOJIbBKMX HEJelb TMpH COXPAaHEHUH BO3MOXKHOCTH  yJAOBJIETBOPEHUS
€CTECTBEHHBIX (PH3MOJIOTMYECKUX MOTPEOHOCTEH M HE3aKOHHOE JIMIIEHHE CBOOOIBI MyTEM
HAaCWJIbCTBEHHOTO yJEp)KaHHUsS TOTEPIEBIIEr0 B YCIOBUSAX, OMACHBIX [UIS KU3HU WU
3/10pOBbsl, NPU3BAaHHOE OOECHEYNUTh CpbIB 3HAYMMOM JUJIsl IOTEPIIEBLIErO CHAEIKH, HO
MPOOJDKABILIeeCcs: IPU STOM HECKOJIbKO JTHel). Kpome Toro, neicTBYIONIHNI yroI0BHbIN 3aKOH
B 4. 2 cT. 183 YK onocpenoBanHO npeaycMaTpUBaeT MEphl Y>KECTOUEHHUS] OTBETCTBEHHOCTH B
clly4ae JJIUTENBHOTO COAEpKaHMsS YeNIOBEKa B yCIOBUSX NMPUHYAUTEIbHOU H30sAluu. Peub
WIET O TaKOM OCHOBAaHHMH €€ TOBBIIICHHS, KaK JIMIICHWE CBOOOIBI, COMPOBOXKIABIIECECS
MYUYEHHUSIMHU, KOTOPOE, IIOMUMO IMPOYEro, MpeArnoiaraeT u JIUTEIbHOCTh HACHIbCTBEHHOTO
BO3/JeiicTBUs Ha mnotepnesmiero [5,c. 123]. Kpome BpeMeHHOro Kpurtepus, Ha3BaHHbBIN
KBATU(UUIMPYIOMUN TpHU3HaK (T. €. JHIIEHHE CBOOOMABI, COMPOBOXKAABIIEECS MYUCHUSIMHU)

97



MO3BOJIIET YUYECTh U HEOJAronpUsATHBIE YCIIOBUS COAEpPXaHHS MOTEPIEBIIEr0, KOTOPbIE, Ha
HAIll B3TJISLA, HApSAAy CO CIOCOOOM COBEPIICHHUS MPECTYIUICHUS, JEHCTBUTENBHO, CIIOCOOHBI
CYLIECTBEHHO IMOBIMITh Ha HW3MEHEHUE CTENEHM OOILIECTBEHHOW OMNACHOCTH JIaHHOTO
npecTyIuieHus. Bmecte ¢ TeM, Kak M3BECTHO, MPUYMHEHHE MYUYEHHUI 110 CMBICITY YTOJOBHOTO
3akoHa (4.1 c1. 154 VYK) sBnasercs mnumb OAHOM K3 BO3MOXHBIX (OpPM UCTSI3aHUS
HOTEPIIEBUIET0. YUMUTHIBAas K€ CHEIM(PUKY OOBEKTUBHONH CTOPOHBI COCTaBa HE3aKOHHOIO
mumieHuss cBoooasl (4. 1 cr. 183 VK), mnpencramisiercs BO3MOXHBIM TOBOPUTH O
HEOOXOJUMOCTH TPUIAHUS KBATHU(PUIMPYIONIETO 3HAUYEHUS W HMHBIM (QopMaM HCTA3aHUS
YAEPKUBAEMOIO JIMIA. XapaKTepHO, YTO B COCTABE MPECTYIIEHUs, IPEIyCMOTPEHHOTO 1. /
4. 2 ct. 182 VK, Hapsay ¢ npuMEHEHHMEM MYYEHHUH 3aKOHOJATENIb YKAa3bIBA€T HA MCTSA3aHUE
NOTEPIEBIIET0 KAaK OCHOBAaHHUE Y)KECTOUEHHUS OTBETCTBEHHOCTH. B KOHTEKCTE CKa3aHHOTO
BECbMa AaKTyaJlbHbIM BuAMWTCS 3amedanue [I. 5. 3aiiineBoil OTHOCHUTENBHO TOTO, 4YTO
«TIOXUIICHUE YEJIOBEKa M HE3aKOHHOE JIMIIEHUE CBOOOJBI OAHOMOPSIKOBBIE MPECTYIUICHUS,
Mo3TOMY OBUIO OBl JIOTMYHO YCTaHABIMBAaTh MJii OOOMX COCTaBOB TOKICCTBEHHbIE
KBaJTHM(PHULIUPYIOUIHE TPU3HAKW» [6, c. 121].
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®OPMbI OFIIEHUA CYFBEKTOB YYPEXJIEHUI
NCITIOJIHEHU A HA}(A3AHHI>1 N CJIEACTBEHHBIX U30JIAATOPOB
KAK TIPOTUBOAEUCTBHUE PACCIIEJOBAHUIO ITPECTYIIVIEHUU

Kak moxasbiBaeT mpakTHka OOphOBI ¢ MPECTYMHOCTHIO B MECTax JIHMIIEHUS CBOOOIBI,
NPOTHBOACHUCTBUE PACCIICIOBAHUIO MPEANOIAracT Ty WiIH HHYIO (GopMy OOImIeHUs CyOheKTa
MPOTUBOJICUCTBUS CO CJEIOBATENeM WU MPOKypopoM. [Ipu 3TOM, Kak yCTaHOBJICHO PSIIOM
yuensix (T.B. ABeprsnoBa, P. C. benkun, lO. I'. Kopyxos, E.I'. Pocunckas), B cTpykType
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oOlIeHus] claeayeT pas3auyaTh TPU KOMIIOHEHTA: NEpPLENTUBHBIM, KOMMYHHKAaTHUBHBIA U
WHTEPaKTUBHBIN [1].

CopepxaHue NEPUENTUBHOTO 3JeMEHTa OOIIEHMs 3aKIIOYaeTcsi B TOM, UYTO 3TO
MPOLECChl BOCTPUATHS W TMOHUMAaHHS APYr JApyra ydacTHUKamu oOmieHus. KommyHuka-
TUBHBIM KOMIIOHEHT BbIpa)kaeTcs B OoOMeHe MH(POpMalUU MEXIy CyObeKTaMHu OOIIEHHS.
WnTepakTuBHAsE COCTaBisIOMIAs OOIIEHUS XapaKTepU3yeT COJEp)KaHHE B3aUMOJIECHCTBUSA
YYaCTHUKOB OOIIICHHUS.

B acnekre nepuenuuu cyOBEKT HNPOTUBOAEHCTBHS PACCIECIOBAHUIO NMPECTYIUICHHH,
coBepuieHHbIX ocyxaeHHbiIMU B YUH u CH30, noHumas 1end W HampaBiICHHOCTb
JESTEIbHOCTH ONEPATUBHOTO pabOTHHKA WIIM CIEAOBATENsl, COBEPUIACT MOMbBITKU MOBIUSATH
Ha HUX B XKelaemylo st cebs cTtopoHy. Kak 1o 3ToMy MOBOY OTHOCHUTENBHO OCYKICHHBIX-
peruauBuctoB 3ameTunl C. M. CkokoB, «0coObIii HHTEpec il HM3yYeHUs IMICHXOJIOTHUU
peuuarBa COCTAaBJISIET CJIOKHOE IICUXWYECKOE SIBICHHME, HA3bIBAEMOE COLUAIbHOM WM
MOBEIEHYECKON MPUBBIYKOIl. OHA BO3SHHUKAET B Pe3yJbTaTe MHOTOKPATHOTO BBIMTOJHEHUS TEX
WIHM UHBIX MOCTYNKOB. [IpuBBIUKa pacpoCTpaHsAeTCss Ha BCE BU/IbI AESATEIbHOCTH, a TAKXKE Ha
MBIIUIEHHE, a 3TO, B CBOIO OYEPE/lb, IPOSBISETCS B CTEPEOTUITHOM U TEH/IEHLIMO3HOM BBIOOpE
HOCTYIIKOB» [2].

C KOMMYHMKATHBHBIX IO3UIUN TNPOTUBOICIHCTBHE pacCleIOBAHUIO MPECTYIUICHUN
3aKJII0YAaeTCs B TOM, YTOOBI MOJYYHTh MH(OPMAIMIO O 3aMbICIax CJeI0BaTeNs M MepeaaThb
MOCIEAHUM JIOKHYIO WJIM MacKHpPOBOYHYIO MH(pOpPMAIUIO U CKPBITh UCTHHY. O Xapakrepe
oOLIeHHs yKa3aHHbIX JOJDKHOCTHBIX M Apyrux jui B YMH n CU30 B naHHOM KOHTEKCTE
A. C. Xpuctiok 3ametui cinenyromiee: «Hepenko ocykIeHHbIe paccMaTpUBaIOT OOIIEHHE C
pabOTHUKAaMU KaK BO3MOXXHOCTb YCTAQHOBJIEHHWS HEJO3BOJIEHHBIX CBSI3€H, 4YTO, KOHEYHO,
3aTpyIHSET mpouecc oOueHus: ¢ HUMH... IHOT1a BO3HUKAET CUTyalus, KOT/Ia OCYKICHHBIN
BCE IMOMNBITKM COTPYJHUKOB YCTAaHOBUTb C HUM KOHTAaKT OTKJIOHSIET, TaK KaK CUHUTaeT
NPUTOBOP CyJla HECHpaBeAJUBBIM M HE CUUTaeT ce0d BHHOBHBIM B COBEPIICHUU
npectyiuieHus. B gaHHOM cioyyae COTPYJHHMK BOCHPHUHUMAETCS OCYXACHHBIM KpaiiHe
HEraTUBHO. Y TaKOTO OCYXAEHHOro oomeHue c¢ pabortHukamu YWH BwI3bIBaeT wunu
HEeTaTHBHBIC TEPEXHUBAHUS — OH YKJIOHSETCS OT OOIIeHWs, BeJeT ceOsi BBI3BIBAIOIIE, WU
HEWUTpaJIbHBIC — PABHOIYIICH K OOIIEHUIO0 ¢ HUMI» [3].

WHTepakTHBHBIN aclEeKT MPOTUBOJCHCTBHS BhIpAKaeTCsl B KOH(PJIMKTHOM OOIIEHUH U
B3aMMOJICHCTBHUH, B MPOTHUBOMOJIOKHOCTH, HECOBMECTUMOCTH MEXKIY CYObEKTaMU OOIIEHUS.
[Ipu sTOM Takas arpeccuBHasi HACTPOEHHOCTh OCY’KJIEHHOI0, KaK IPaBUJIBHO CAeJaia BbIBOJ
T. B. Mopo3oBa, peanu3yeTcsi Kak B aKTaX OTKPOBEHHOW arpeccuu, Tak U B HeBepOaJIbHBIX
KOMIIOHEHTAaX OOIIEHUS U BO BHENTHEM BHUJIE TUIHOCTH [4].

[Tockonbky mocyne6HOE CIENCTBHE B MECTax JIMIICHHUsS CBOOOIBI OCYILIECTBIISETCS
CHEIHAJIbHO YTIOJIHOMOUYEHHBIMU 3aKOHOM JIMIAMM (CJIEACTBEHHBIMH OpraHaMU BHYTPEHHUX
JIeNl UM TPOKYpaTyphl, Ha TEPPUTOPUHU OOCITYKHBaHHUS KOTOPBIX auciouupyrorcs YUH u
CH30), To cienyeT COrIacuThCsA C TEMH YUYEHBIMH, KOTOPBIE CUMTAIOT, YTO MMPOTHUBOICUCTBUE
pacciieZIOBaHUIO MPECTYIUICHUI, COBEPIIEHHBIX OCYXXIACHHBIMH K JIMIICHUIO CBOOOJIBI B X0OJI€
OTOBIBaHMSI JAHHOTO HAKa3aHMs, BBIPAXKACTCSl B CO3JaHUM pPa3IMYHBIX NPENATCTBUH B
pean3alnuy STUMH JTOIKHOCTHBIMU JIMIIAMH CBOUX MPOLIECCYATbHBIX TOTHOMOYHIA.

Kak ycraHoBieHO B pe3yjapTaTeé MHOTOYUCIEHHBIX HAay4HBIX HCCIEAOBAaHUN
(A. @. llItanpko),  HEIOCTaTOYHO  A(PPEKTUBHOE  MPEOJOJICHUE  MPOTUBOIACHCTBUS
pacciieIoOBaHUIO TNPECTYIJICHUI — OJHa M3 MPUYMH KAueCTBEHHOTO M KOJIMYECTBEHHOTO
YXyALICHUS TIOKa3aTeNel AesITeNbHOCTH TPaBOOXPAaHUTENBHBIX OPraHoB [5].

B TO xe BpeMs, MOCKOJIbKY OLIEHKa JEATEIbHOCTH XapaKTepU3yeTcsl Kak Ipolecc,
COCTOSIIIMI M3 CHUCTEeMAaTHYeCKOro cOopa W aHaimu3a HMHPOpMAIMM O TOKa3aTeNlsax
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JESATETLHOCTH Pa0OTHUKOB B TEUYCHHE OTHOCUTEIBHO JIMTEIHLHOTO BPEMEHHU, TO M OIICHKA
NESTENIbHOCTH ~ CIEACTBEHHBIX M OMNEPATUBHBIX  PAOOTHUKOB IO  Pacciel0BaHUIO
MPECTYIUICHUH, COBEPIICHHBIX B MECTaX JIMIICHHUS CBOOOJBI, JIOJDKHA ONMUPAThCS Ha
KOHKPETHBIE MOKAa3aTenn. DTHUM OOBICHIETCS YYCHBIMU U MPAKTUKAMU U BBICOKUI ypOBEHBb
JaTeHTHOH npecTynHocTu B Ykpause B 1ieqom u B YBII u CU30 B yactHOCTH.

Taxoii ke moaxo K 0603HaueHHOH pobneMatuke npeniaraet u B. . [Nanaran: « s
obecrieueHUss aKTUBHOTO MPOTHUBOJEHCTBHUSI MPECTYMHOCTH YTOJOBHO-TIPOIECCyaTbHAs
JeATEIbHOCTh OpPraHOB BHYTPEHHUX JIeJl JOJDKHA ITOCTOSIHHO COBEpUICHCTBOBATHCS B
3aBUCHUMOCTH OT HaMW4usi ¥ 3(P(HEKTUBHOCTH HOBEWIINX TEXHUKO-KPUMHHAIUCTUYCCKUX U
TaKTUYECKUX MPHUEMOB, METOA0B M crocoOoB. [10ATOMYy COBEpIIEHCTBOBAHHE Ka)JOTr0 W3
OTpECICHHBIX  JJEMEHTOB  KPUMHHAJIUCTHYECKOTO  OOECTICUEHHUsT  pacciieOBaHUs
MPECTYIJICHUM SIBJISICTCS HACYITHOM 3a/1aueil HacTosIeroy» [6].

NmeHHo 1moOATOMY, YUWUTHIBas  YTrOJOBHO-UCIOJHUTEIBHBIC, IPOILECCYaJbHEIE,
YIOJIOBHO-TIPABOBBIE W ONEPATUBHO-PO3BICKHBIE 3a/aud, PEIIAEMbIe CIEJOBATEISIMU U
B3aMMOJICHCTBYIOIMMHU ONEPATUBHBIMU IMOJAPA3JCIICHUSIMA B MECTaX JUIICHUS CBOOOIBI, a
TaK)K€ OpraHU3allMOHHO-YIPABICHYECKHE PEILICHUs, NPUHUMAEMBbIE B XOJI€ paccieoBaHUs
YTOJIOBHBIX MPOH3BOJICTB, BAXKHO, BO-TIEPBBIX, TUPHEPSHIIMPOBATH MPOIECC PACCISIOBAHUS
npectymienuit B UTY u CHU30; BO-BTOPHIX, ONTHUMHU3UPOBATH €ro 3a CYET BHECECHUS
W3MEHEHUN M JIONOJHEHUW B JICHCTBYIOIIME HOPMATUBHO-IIPABOBBIE AKThI, BKJIIOYAs
BEJIOMCTBEHHOI'0 XapaKTepa, KacarIIMXCSd BOIPOCOB B3aUMOJACUCTBUS U IPEOJIOJICHHS
MPOTUBOJICUCTBHS CO CTOPOHBI OCYKICHHBIX U IPYTUX JIMII.

Kak mnoka3piBaeT NpakTUKa, B OTHOLIEHHMM KOHKPETHOI'O NPECTYIUICHUS CIEIyeT
paznu4aTh BHYTPEHHIOK W BHENIHIO ()OPMBI MPOTUBOACHCTBUS OCYICOHOMY CIEIICTBUIO
B YUH u CU30.

Oka3zaBIIMCh B MECTax JUIIEHUS CBOOOJIbI, MPUTOBOPEHHBIA CTAJKUBACTCS C TaKUM
SBIIEHUEM, KaK «BTOpasl JXKU3Hb». OTO SBJICHHE MOPOXIECHO He(OpMaTbHOW CHCTEMOU
CaMOOpTraHU3alMKN OCYXKJEHHBIX, COCTOSIIMX JAeCATHIeTUIMU. VIMEHHO MOATOMY, Kak |
aro0ast apyrasi CUCTEMa CaMOOPTaHW3alliK, OHA BKJIIOYAET B ce0si pOJIEBYIO M COIHAIBHYIO
cTpaTu(UKAIMKA YJICHOB, HAJMYHE OIPEACICHHBIX MPABWI MOBEJCHUS (3aKOHOB, O0OBIUAEB,
Tpaaului), a TaKXKEe YTOoJOBHOW CHUCTeMbl (MpU HApYIIEHUU ITHX Tpasui). Mcropuueckuit
OMBIT TIOKA3bIBAE€T, YTO JIIOAM BCETJa BBDKUBAIM TOJIBKO B Cilydyae OOBEAMHEHUS U
BBITIOJIHEHHUSI ONIPEACIICHHBIX MPABUII U HOPM IOBEJICHHUS.

Opna  rpymnma  MOAYMHSET  CBOMM  MHTepecaM  Jpyryto.  OObEKTHUBHas
MPOTUBOMOJIOKHOCTh TO3UIMKA SBISETCS CEPhe3HBIM OapbepoM Ha MYTH MOJOKUTEIBHOTO
BO3JICHCTBUS Ha OCYXKJCHHBIX, BKIIOYas TEX, KOTOPBIE SIBJISIOTCS CyOBEKTaMU WU
YYaCTHUKAMH  YTOJIOBHO-NIPOLECCYAIbHBIX ~ OTHOUIEHWM, BO3HHUKAIOIIMX B CBSI3U C
pacciieJoBaHHEeM YTOJIOBHBIX JeJl, BO30YKJICHHBIX B MecTaX JIMIIeHUs] cBOOOAbI. CornaibHas
cpella MeCT JIMIIEHUS CBOOOJBI CIIOCOOHA aKTHBHO NMPOTHUBOJCHCTBOBATH B JaHHOM CIy4yae
(hOpPMUPOBAHUIO HYKHOTO MPABOCO3HAHUS ¥ OCYXKICHHBIX M CITIOCOOCTBOBATH 3aKPEIUICHUIO
AQHTHOOIIECTBEHHBIX B3IVISIIOB M MPEACTaBICHUI O Mpoliecce J0CYAeOHOro CIEACTBUS 10
MPECTYIUICHUSM, COBEPIIIEHHBIM JIUIIAMH, OTOBIBAIOIIIUMHU HaKa3aHUE.

Bce 1O crenyer yuuThIBaTH NpU NPEOAOTCHHM, HEUTpanu3aiuu, OJIOKHPOBAHUU
U IPYyTrOM  TPOTHUBOJACHCTBUU  OCYXJACHHBIX TPU  PACCICIOBAaHUM  TPECTYIICHUH,
COBEpIICHHBIX B MECTaX JUIICHUS CBOOO/IBI.
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A. B. CABUEHKO!, JI. M. IZYYUMHUHCKASI?

1YKpaI/IHa, Kues, HanmonaneHas akagemusi BHyTPEHHUX JIE]T

2y kpauna, JIynk, raBHoe ynpasinenue IlencnonHoro ¢ponaa Ykpanasl BombHCKO#
obnactu

NEHCHOHHBIN ®OHJI KAK CYBBEKT IIPEJIYIIPEXXIEHUS
MPECTYILJIEHUI B YKPAUHE

Kaxk moka3sbiBaeT npakTtuka 00pbObI ¢ MPECTYMHOCTHIO B YKpauHe 3a 2014-2018 rr.,
HECMOTpsI Ha YMeHblIeHHe Ha 7,9% konudecTBa coBeplieHHbIX B 2018 r. yrojgoBHbBIX IIpaBo-
Hapymenuii (Bcero 487 133 mpecryrutenus) [1] mo cpaBuenuo ¢ 2014 r. (529 139 mpe-
CTyIJIEHWH) [2], cocTosiHME MpaBONOpsiKa B HAIIed CTpaHE OCTAaeTCs HANpPsKEHHBIM U
CJIO)KHBIM, YTO CBHJETENIBCTBYET O HEHA/IJIEKAIIEM BBIMOJIHEHUH NPaBOOXPAHUTEIbHBIMU
opranamMM u cyaamu TpeboBanuil cT. 3 KoHcTuTynuuu YKpawHbBI O TOM, YTO TOCYJapcCTBO
OTBEYAET Mepej] YEJOBEKOM 3a CBOIO JEATENbHOCTb, COIEpKaHUE KOTOPOM 3akioyaercs B
oOecrneyeHny IpaB ¥ cBOOO/] JTAHHOTO 00bEKTA MPABOBOM OXpaHbl U TAPAHTHI UX peaau3aluu
[3]. IIpu 3TOM 13 00I1IET0 YKCIa COBEPIICHHBIX 3a 3TOT HEPUO]] YTOJIOBHBIX IPaBOHAPYIIECHUI
OBLIO MPETOTBPAIICHO MTPABOOXPAHUTEIHHBIMU OPTaHAMH Ha CTAJIUU MPUTOTOBJIEHUs (CT. 14
VYronoBHoro koxekca Ykpaunsl (qanee — YK)) u mokymenus Ha npecrymieaue (cr. 15 YK)
toibko 0,6 % (B 2014 1. — 3220, a B 2018 1. — 2 763). Cpenu ApYrux KPUMHHOJIOTHYECCKU
3HaYMMbIX B 3TOM KOHTEKCTE JaHHBIX OOpallaloT Ha ce0s BHUMaHUE T€, YTO COCTaBJISAIOT
coJiep’KaHne TEHACHINN MPECTYNHOCTH, KOTOpPbIE MOIy4nn cBoe pa3sutue B 2014-2018 rr.,
a MMEHHO: a)BBICOKMH YJIeNIbHBIH BeC B CTPYKType OOIIed MNpecTymHOCTH TIKKHX
npectymienuit (4. 4 cr. 12 VK), konuuectBo kotopeix B 2018 r., B cpaBHenuu ¢ 2014 r.,
BbIpocio Ha 5,4 % (¢ 29,1 no 34,5 %); 0) 3HaUnTENbHOE KOJIMYECTBO NPECTYIUICHUH CpeqHen
msokectd (4.3 cr. 12 YK) — coorBercrBenno 40,4 % (B 2018r.) u 40,8 % (8 2014 r.);
B) MIPAKTHUYECKH HEU3MEHHBIM SIBJIICTCS YUCIIO NPECTyIUIEHHMH HeOOonbIIoi TskecTH (4. 2
ct. 12 YK) — B 2014 1. — 133 259 (25,2 % B 00mIeii cTpyKType mpecTynHocTH), a B 2018 r. —
106 768 (21,9 %).
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Takum 00pa3zoMm, B HaJIMUMU CJIOXKHAS MpHKIaaHas npoliema, Tpedyrolas peleHus
B TOM YHCJIe HA TEOPeTHUYECKOM ypoBHe. Kak mpencTaBnisercs, CyIIHOCTh €€ 3aKII0YaeTcs B
TOM, 4TO K OOpb0€ C MPECTymHOCTHIO B IIEJIOM M K MPOPUIAKTHYECKON NESITEIHHOCTH B
YaCTHOCTH B YKpawHE JOBOJBHO BsUI0O M HEAIPPEKTHBHO TNPHUBICKAIOTCS ONpEICIICHHBIC B
JOKTPUHAIBbHBIX HCTOYHMKAX pA3JIMYHBIE CYOBEKTHl MPEAYNPEKICHUS MNPECTYIUIEHUN
(crienuanu3upoBaHHbIe,  HECHEIMAIM3UPOBAHHbIC,  YaCTUYHO  CHEIMAIM3UPOBAHHBIC)
[4, c. 64], BkiTtOYast MOTEHIMATIbHBIC BO3MOKHOCTH [IeHcHOHHOTO hoHIa YKpanHbl.

HImMeHHO yKa3aHHBIE BbIIIE 0OCTOSTENBCTBA U 00YCIOBUIIHM BEIOOP TEMBI 3TOM HAy4YHOU
CTaThbU, a TaKXKe ONpEACIWIN €€ OCHOBHYIO 3ajauyy — JloKa3aThb HEO0OXOAMMOCTh OoJee
AaKTUBHOTO TMPUBJICUEHHUS K MpeAylpeauTeNbHol nestenbHocTd [lencuonnoro ¢onaa
YKpauHbl KaKk OJHOTO U3 HECHEUUAIM3UPOBAHHBIX CYOBEKTOB MPEAyHPEKICHHS
NPECTYIUICHUH, a TaKkKe pa3paboTaTh HAYYHO 0OOCHOBAHHBIE MEPHI B 3TOM HAIPaBJICHUU.

B kpumuHONOrHMuYeckod — auTepaType 1oJ  CyObeKTaMu — IpeayNpexaeHHUs
NPECTYIUIEHUH MMOHUMAIOT OpraHbl, YUYPEKICHHs, OpPraHU3alluM, MPEANpUSATUS, a TaKKe
JOJDKHOCTHBIX JIMIL (CTyXaluX) U OTAEIbHBIX TPaKAaH, Ha KOTOPBIX 3aKOHOM BO3JIOKEHBI
3aJaui U (YHKIMH N0 BBISBJICHUIO, YCTPAHEHUIO, OCJIA0JICHNI0, HEUTpaIu3aluu MNpUYUH U
YCIIOBUH, CIIOCOOCTBYIOIIMX CYIIECTBOBAHUIO U PACHPOCTPAHEHUIO MPECTYNHOCTH B LIEJIOM,
€€ OT/EJbHBIX BUJIOB U KOHKPETHBIX IPECTYIUICHUH, a TAK)Ke M0 CIEPKUBAHUIO OT IEpexo/ia
Ha TPECTYNHBIA MyTh U O0ECHEUCHHMIO PECOLMANN3ALUU JIMI, CKJIOHHBIX K COBEPLICHHUIO
npectymwienuid (peuuausa) [4, c. 63]. Ilpu 5ToM, MOJOXHB B OCHOBY (YHKIIMOHATBHBIN
NpPU3HAK, TMPEXKJAE BCEr0 pEaJlbHOE BIUSHHE BBHINONHAEMBIX HMH (QYHKOMA U
COOTBETCTBYIOIIUX UM BUJIOB JEATEIBHOCTU HA yCTpaHEHUE (HEUTpaau3aluio) AeTepMUHAHT
NPECTYyMHOCTH W TpecTynHbIX mposiBaeHui, A.Il. 3akamiok CcyOBEKTHl NpeAyNnpekacHUs
IIPECTYHOCTH Pa3/Ieul Ha HECKOJIBKO TPy, & UMEHHO:

a) OpraHel U OpPraHU3alMH, KOTOPBIE YNPABISIOT 3TOM JAEATEIBHOCTHIO, OPraHU3YIOT
ee, CO3Jal0T CHUCTEMY YIMpaBieHHUs €0 (OpraHbl rocydapCTBEHHOW BIACTH W YIPaBIICHUS,
OpraHbl MECTHOT'O CaMOYITPABJICHNU);

0) opraHbl MU OpPraHU3alll{, B OTHOIIEHUU KOTOPBIX MPEAYNPEKIAECHUE MPECTYINHOCTU
U TIPECTYMHBIX MPOSBICHUN OTHECEHbI WM JOJHKHBI ObITh OTHECEHBI K OCHOBHBIM 3a/layam
u pyakimusm  (MBJ, CBY, mpokypatypa, Cyl, CHEIUaIU3UpOBaHHBIE OOIIECTBEHHbBIE
OpraHM3aIm);

B) OpraHbl, YUpeKJACHHUs, OpraHU3alny, QyHKIMHU U TOJTHOMOYHUS KOTOPBIX HE UMEIOT
LIEJIEBOI0 HAIPABIIEHUSI HA MPEJOTBpAICHUE MTPECTYMHOCTH U MPECTYMHBIX MPOSBIECHUHN, HO
UX JIeATENIbHOCTh HEMOCPEICTBEHHO BIHSET Ha MPO(YUIAKTHYECKHE TPOLECChl OTHOCUTENHHO
JETEePMUHAHT TPECTYMHOCTH M OTAEIBbHBIX MpecTyIUIeHHH (yupexaeHuss oOpa3oBaHUs,
KyJbTYpbl, 3paBOOXPAHEHMsS, COIMAIBLHOM MOMOINM, aIMHUHHCTpAHS MpeIIpUsTU,
YUpEKIECHUH, OpraHu3anuii u T. 1.) [5, c. 346].

Takum oOpa3om, uCXoAs W3 IyalMCTUYECKOM COLMANBbHO-TIPABOBOM MHPUPOABI
byukuii u 3ana4 nestenbHOCTH [leHcnonHOro (hoHAa YKpauHbl, €ro OPraHoB U OTAEIbHBIX
nojipa3ziesieHnii, HEOoOXOAUMO MpPHU3HATh, YTO B HAJIWYUM €CTh KOHKPETHAs TEOPETHUKO-
npuKiIagHas npobiema, KoTopas JODKHA CTaTh IPEIMETOM aKTMBHOM JAMCKYCCUU U
COOTBETCTBYIOIIUX JOKTPUHAIBHBIX pa3pabOTOK, YYHUTHIBAS COBPEMEHHOE COCTOSHUE
MPECTYNHOCTH B YKpauHe U HU3KUH ypOBEHb MPUBJIEUYECHUS K O0pb0e ¢ Hell MOTeHIHaIbHBIX
BO3MOXHOCTEH JPYrHX CyOBEKTOB MpEeAyNpekIeHHs NpaBOHAPYLICHWH, BKIIOYAs JTaHHBINA
roCyJapCTBEHHBIN OpPraH.
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H. 10. CEMEHOBUY
benapycs, bpect, bpectckuii rocynapctBenHsli yausepcureT umenu A. C. Ilymkuna
Hayunslii pykoBoautens — M. A. 3apaHka, cTapiiuii npenojaBaTeib

YT'OJIOBHO-ITPABOBBIE ACITEKTHI YEUVICTBA ITPY TPEBLIIIIEHAN
MEP, HEOBXOAUMBIX J1JIAA 3AAEPKAHUSA JIMIIA, COBEPIHIMBIIET O
HNPECTYIIVIEHHUE

B Hacrosimee BpeMs OJHOM M3 Mep peanu3alM  TaKOro TMPUHIUMA, Kak
HEOTBPAaTUMOCTb YIOJIOBHOM OTBETCTBEHHOCTH, SIBJISIETCS MPEAOCTaBICHHUE Ipak/laHaM IIpaBa
3a/Iep’KUBaTh JIMIIO, KOTOPOE COBEpIIaeT OOIIECTBEHHO OMacHoe JAesHHe JHO0O0 yXKE ero
COBEpUIMWJIO, a TaKKe JOCTaBIATh NPECTyNHHKAa B OpraH TIOCyJapCTBEHHOM BIIACTU U
yOpaBleHUs, OCYIIECTBISIONIMI yTOJIOBHOE NpecienoBanue. JlaHHBI crnoco® HE TOJBKO
s (deKTUBHOE CPEICTBO B OOpPHOE C MPECTYMHOCTHIO, HO TAKXKE METOJ, TapaHTUPYIOIIUI
3aKOHHOCTb, CTaOWJIBHOCTh M TPABOMOPSANOK B rocygapctBe. CTOUT cKa3aTh, 4TO
3a/ICPXKUBATh JIMII0 MOTYT HE TOJIbKO YIIOJIHOMOYEHHBIE OpraHbl, HO M TMOCTPAJaBIINE OT
MPECTyIUICHUs TUOO0 HEMOCPEACTBEHHO 04eBHIIbl. HEBO3MOXKHO HE COTNTaCUTHCS CO CIIOBAaMU
IO. B. baynuna, koTopelii B OJZHOM U3 CBOMX HaydHbIX TpylaoB nucan: «Haubonee
MPaBUJIbHOM MpECTaBIAETCS TOYKA 3PEHMSI, COTJIACHO KOTOpPOH 3ajiep)KaHUE MpecTyMHHKA
SIBIISIETCS CAaMOCTOSTENbHBIM BHJIOM IPAaBOMEPHOTO M OOIIECTBEHHO IMOJIE3HOTO IMOBEICHHUS
rpaxaan» [1]. Ilo manueiM wuccienoBanus A. B. HaymoBa, 3aaepkaHue MNOTEpHEBIIUMHU
ocymectBisiercss B 31,7 % cmydaeB, B 40,5% — oOmectBeHHocThi0 u B 1,8 % -—
PaBOOXpaHUTENbHBIMU OpraHamMu [2]. Jlumo, coBepiiaroiiee MpecTyIUIeHHe, YyBCTBYET
0e3HaKa3aHHOCTh, B CBS3U C YE€M COTPYJAHHKU MPABOOXPAHUTEITHHBIX OPraHOB, a TaKXKe H
OOBbIUHBIE TpaXKIaHe, OCYILIECTBISAA 3aJepKaHue MPECTYMHHKA, Yallle BCEro BBIHYXICHBI
MPUYUHSATE €My BpeJl Pa3TUIHON CTEIICHU TSKECTH, BILIOTH J0 JIUIICHUS KU3HU. 3aepiKaHue
JUIa WHOTJA TPHU3HAETCS MPECTYIUICHHEM, TMOSTOMY H TpeOyeT TIIaTeIbHOW YTOJIOBHO-
MIPABOBOM OIIEHKH, OCOOCHHO €CJIM TPH 3aJIepKaHUU TPECTyMHHK Obul yout. B Hayke
YTOJIOBHOTO TpaBa JaHHBINA acMeKT 0 CHUX MOp OCTAeTCs CIOKHBIM U TEOPETUYECKU clabo
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paspaborannsiM. H. C. Taranues, A. ®@. Konu, 0. B. baynun, C. B. bopoaun u ap. usyyanu
UHCTUTYT OOCTOSITENIbCTB, MCKIIIOUAIONIUX TPECTYMHbIE NESHUS U MPUYMHEHHE Bpela Mpu
3a/iep>KaHuU IPECTYITHUKA.

[IpuunHeHue Bpena mpH 3aJepKaHUU JIMLA B MpeAesiax pa3yMHOIO, €CIHM JaHHBIM
BpEJl COOTBETCTBYET OOCTOSATENLCTBAM, KOTOPbIE BKIIOYAIOT B ceOs MOJI, BO3PACT, COCTOSTHUE
3I0pOBbs, MECTO M BpEMs 3aJ€piKaHus, MHCKIIOUAET YIOJIOBHYIO OTBETCTBEHHOCTb.
COOTBETCTBEHHO, YE€M BBIIIE€ ONACHOCTb COBEPLIEHHOIO NPECTYIUIEHUS, TE€M BBILIE 110
XapakTepy HacWiIMe MOXXET NPUMEHATbCS K 3aaepxkuBacMoMy. lIpumepom mnpaBoMepHOro
UCIIOJIb30BAHUS OpPYXKHUS TPHU 3aJ€pKAHUU JIMIIA MOXET MOCHyXuTh ciaydaid 2014 r. B
r. Opme. ITo manapiM Opmanckoro POB/I, 2 okTsa0ps mocTynuiao cooOiieHre 0 TOM, 4TO B
KBapTHPY TOPOXKAHKH, YIpOXKash HOXKOM, TMIBITACTCd NPOHUKHYTh €€ OBIBIIMHA MYX,
CTpaJalouIMii IMCUXHUYECKUM paccTpoiicTBoM. [IpuObiBIIME 1O yKa3aHHOMY aJpecy
COTPYAHUKH OOHApyXWiIH MYXKYMHY B Toabe3ae J1oma. Ha 3amewanus cTpaxei
MPaBOIOPAJIKA HApYIIMTEIh HE pearupoBaj, Beld celsi Iep3KO, BBI3BIBAIOLIE M IBITAJICS
HAaHECTH yJapbl HOXOM. 3aMecTUTelIb HadaidbHuKa YBJ[ yTtouHumn, 4ro Hamazasliero
HECKOJIBKO pa3 MpeAyINpekJald O BO3MOXHOCTH IMPUMEHEHHUS CIELCPEICTB U TaOeIbHOTO
opyxus. HecMoTpss Ha 3T0, My»X4MHa IpHU 33J€pKaHUM OKas3all POCTHOE CONPOTHBIICHUE,
HAaHEC HECKOJIbKO YyJapoB HOXKOM B 00JacTh I'PyJAU M TOJOBBI COTPYIHHKOB, TEM CaMbIM
IPUYMHUB UM TeEJeCHble NOBpeXAeHMs. M3-3a clnoXUBIIEHCS ONACHOCTH, B LEIAX
UCKJIIOYEHHSI KEPTB CPeld >KUIBLOB, OIICHHUB OOCTaHOBKY, COTPYAHHMKHU MPUHSUIM PEIICHUE
O MPUMEHEHUH TaOEeNBbHOTO OpY>KUs. BbUl mpou3BeneH OAWH MPHUIETBHBINA BBICTPEN, YTOOBI
o0e3BpenuTh aedomupa. OT MOJYyYEHHOTO paHEHHUs HamafaBIIui ckoHyayca. COTpyaHHKaM
ObuTa OKazaHa MenuiuHcKas nomouls [3]. [To obmemMy ke mpaBuily NIPUUMHEHUE CMEPTH WIIN
TSYKKOTO  Bpela 3J0pPOBBIO  33JEPKUBAEMOr0 HEAOIYCTUMO, €CIM OH COBEpIIMI He
MpeICTABIISIIONIEE OOBIION 0OIIECTBEHHOM OMACHOCTH WJIM MEHEE TSHKKOE MpecTyIieHue [4].
Opnako ecnu ObUIM HapylIeHbl Mpeneibl W MPEBBIIICHH MEPbl JA03BOJEHHOTO MPHU
3aepKaHUM JIUIA, YTO TIOBJIEKIO 3a co00i YOHMIICTBO MpecTyNHUKa, IesiHHE OyleT
KBaJTM(UIIMPOBATHCA KaK MPECTYIUIEHHE C MIPUBIIIETUPOBAHHBIM cocTaBoM. OcoOeHHas 4acTh
VYronoBHoro konekca Pecmyonmuku bemapych, a uMmeHHo cT. 142, mpemycMaTpuBaeT
CHEIHMalbHYI0 HOPMY, KOTOpas TJIaCHUT, YTO yOUICTBO MPH MPEBBIIICHUH Mep, HEOOXOIUMBIX
JUISL 3aJiep’KaHus JIMIA, COBEPIIMBILIErO IPECTYIUIEHHE, BIJIEYET 3a COOOH YTOJIOBHYIO
OTBETCTBEHHOCTh, @ UMEHHO HaKa3aHHE B BHJI€ OTPAaHUYEHUS CBOOOJBI Ha CPOK OT TpeX JIET
WIM JIMIIEHUS CBOOOJBI Ha TOT k€ CcpoK [5]. CTOMT OTMETUTh, YTO JAHHOW HOPMBI B
VYromoBHoMm koxaekce Pecnybnmuku bemapycs 1960 r. He cymectBoBano. OJHAKO yYeHBIC-
IOPUCTBl HE pa3 yKas3blBaJIM Ha HEOOXOJUMOCTh BHECEHHs €€ B IepeyeHb YOMIICTB cO
CMSTUAIONIUM OOCTOSTENHCTBOM. BUHOBHBIN MpU COBEpIICHUH YOHWICTBA B YKa3aHHBIX
00CTOSITENECTBAX OCO3HAET, YTO HET HEOOXOAMMOCTH JIMILATh KU3HU Takoe Jauo. [lonooHbIe
CUTyalluy BO3HMKAIOT MPU COBEPLICHUU MPECTYIUICHUI, KOTOPhIE HE MPEICTABISIIOT YIPO3bI
JUISL JKU3HH, 3[I0pOBBS, TOJOBOM HENPUKOCHOBEHHOCTHM M CBOOOABI uenoBeka. [Ipumepom
MOTYT OBITh TaKhe OOIIECTBEHHO OMACHBIE JEsSHHs, KaK Kpaka M MOIIEHHUYecTBO. V3y4yuB
YTOJIOBHOE 3aKOHOJaTeNnbcTBO PecnyOnuku benapych, MOXKHO caenath BBIBOA M O TOM, YTO
paccMaTpuBaeMoe IPECTYIIEHUE COBEPIIAETCS TOIbKO IIyTEM aKTUBHBIX I€UCTBUM.

AKLIEHTHpOBaTh BHMMAaHHE, O€3yCIOBHO, CTOUT M Ha D3JEMEHTaxX COCTaBa
aHAIM3UPYEMOro MpecTyIUieHus. HemocpeacTBeHHBIM 0OBbEKTOM SBIISIETCS KU3Hb YEIIOBEKA,
3a/Iep’)KUBAEMOT0 32 COBEPIIEHUE OOILIECTBEHHO omnacHoro jaesHus. CrenoBarenabHo,
HOTEPIEBUIMNA — MPECTYIHUK, K KOTOPOMY HPUMEHSIOTCS Mephl 3anepkanus. OObeKTUBHAS
CTOpPOHA, KaK BbIIEISIIOCH paHee, BHIPAKAETCS B AKTUBHBIX JIEUCTBUSX, [TOCIEACTBUHN B BUJIE
CMEPTU TOTEPIEBIIETO W MPUYUHHOW CBS3bI0 MEXKAY OOIIECTBEHHO OIMACHBIM JACSHHEM U
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nocneAcTBueM. [lo KOHCTPYKIMM OOBEKTUBHOW CTOPOHBI COCTaB — MaTepUaIbHBIM.
[IpecTtymyieHrne cuMTaeTcsi OKOHYEHHBIM C MOMEHTAa HACTYIUICHUS OOIIECTBEHHO OIMACHBIX
MOCNEACTBUM, YTO O3Ha4yaeT CMepTh IpecTynHuka. He mmeer 3HaueHus, HacTynuiaa JHU
CMEpPTh B MOMEHT 3aJiep)KaHUs JUIa WU MO0 HCTEYECHUH HEKOTOporo BpeMeHU. CyOBekT
nestHus oommid. JIuio, coBepiuuBiee NPecTyIIEHUE, JOKHO OBbITh BMEHSIEMOE, JOCTUTIIEEe
16-neTHero Bo3pacta. Bonpoc 0 cyObEKTHBHOW CTOPOHE JO CHUX MOP OCTACTCS aKTyalbHBIM
U JUCKYCCHOHHBIM. MccnenoBarenu mpuaepXuBaroTcs ABYX NMO3uIuid. CTOPOHHUKH TIEPBOM
MI0JIAraroT, YTO 3TOT BUJI IPECTYIICHUSI MOKET COBEPIIATHCS TOJIBKO C KOCBEHHBIM YMBICIIOM.
CTOpOHHHMKM BTOpPOM TO3WLMU TMOJACPKUBAIOT MPEABIIYIINI NPUHIUI, OJHAKO HE
UCKJIIOYAIOT U MPsMOro yMmbicia. B geificTBUTEIbHOCTH OOJNBIIMHCTBO BHIOMPAET U 3alUIIAET
IIEPBYIO TOUKY 3pEHUS, IOCKOJIbKY OCHOBHAsSI L€JIb 3aJ€pXKaHUsl — JOCTABICHUE IPECTYITHUKA
OopraHaM BJIAacTH, U MPSMOM yMbICENl Ha YOUICTBO — «B310p». [Ipu 3TOM, Tak Kak yaiie BCero
3a/lep’)KaHie TPOMCXOAMT HEOXKUAAHHO, CHUTyalluM 3aJepKaHus MpPUCYI] BHE3alHO
BOZHUKIIUN yMbIcen. [laHHBI yMBbICET MOXHO OTHECTHM K aJbTEpPHATUBHOMY YMBICIY,
MOCKOJIbKY BHHOBHBIM TMPEABHIUT OJMHAKOBYI0 BO3MOXKHOCTh HACTYIUICHHS JIBYX M Ooliee
pa3IMYHbIX MOCIEACTBHIM.

HeoOxonuMo mnoguepkHyTb, UTO B COOTBETCTBHMM C IHoOcTaHOBieHHMEM Ilnenyma
BepxoBnoro Cyna Pecnybnmuku bemapyce ot 17 nekabps 2002 r., yOuiicTBO TIpH
MPEBBIIICHUH Mep, HEOOXOAMMBIX IS 3aJep>KaHus JIMIA, COBEPIIMUBIIETO MPECTYIUICHUE,
MOXET KBaTH(HUIIMPOBATHCA 10 cT. 142 YronoBHoro kojekca PecyOnuku benapyck u B Tex
CITydJasix, KOTJla OHO COBEPIIICHO MPH 00CTOSATENBCTBAX, PEyCMOTPEHHBIX B mi1. 1-3, 5, 6, 16
ct. 139, a umenHo yOwmiicTBO: 1) AByX wmim Ooyiee JHIl, 2) 3aBEJOMO MAJIOJIETHETO WIIH
HpEeCcTapesioro Jimiia; 3) 3aBeJIOMO JJIsi BHHOBHOTO OEPEMEHHOW JKCHIIMHBL;, 4) COBEPLICHHOE
00I1IIe0nacHbIM CIIOCOO0M; 5) coBepIIeHHOE C 0CO00# KECTOKOCTHIO; 6) COBEPIIIEHHOE JTHIIOM,
paHee COBEpIIMBIIMM yOMICTBO, 3a MCKIOYEHMEM YOMIICTBa, IpPEeayCMOTPEHHOIO
ct. 140-143 YronosHoro kojaekca Peciyouku benapycs.

[TogBoast uTor, OTMETHM, YTO MPABOMEPHOE MPUUMHEHUE CMEPTH NpPU 3aJep>KaHUU
JUIa, COBEPUIMBIIETO MPECTYIUIEHUE, SBISAETCSA CIIECTBHEM HEBO3MOXXHOCTH pa3pelleHus
CIIOXKMBIIEHCA CUTyallud MHBIM criocoOoMm. IlonokeHue nnna, BBIHYKIEHHOTO OOOpPOHSTh
cebst b0 emie KOro-inbo OT OMacHOro MOCATaTeNbCTBA, OOYCIOBIMBAET CIOKHOCTU B
YyTOJIOBHO-TIPABOBOM ~ OIlEHKE W  aHanu3e coaesHHoro. KBamuduuupyss  medcTBus
00OpOHSIONIETOCs JIMIIA, MPAaBOOXPAHUTENbHBIE OpPTraHbl JOJHKHBI YUUTHIBATH HE TOJBKO
XapakTep OOIIECTBEHHO OINACHOTO IOCATaTEeNIbCTBA, HO M BOCIHPHUITHE OOOPOHSIOIIUMCS
00CTOSITENBCTB TAKOTO TMOcsTarenbcTBa. JIFoboe JInIo, He3aBUCUMO OT €r0 TPakJaHCTBa MU
JIOJDKHOCTHOTO — TIOJIOKEHHUSI  OCYIIECTBISIOIIEE  3a/epKaHHe  NPECTYNHHUKa, 0053aHO
JOCTaBUTh €ro OpraHaM BIJIACTH, a B cllyyae THOeTu COOOIIUTh O CIy4YHBIIEMCS B
COOTBETCTBYIOIIME OpraHbl mpaBomnopsaka. COTPyIHUKH STHX OpPraHOB, a TakKKe HWHBIC
JOJKHOCTHBIE JIMIIA WJIM BOCHHOCIHYKAIllM€ MOTYT Y4acTBOBAaTh M MPAKTUYECKH yallle, YeM
IPOCThIE TpaKIaHe, YYacTBYIOT B TIpollecce 3aiepxkaHus npecTynHuka. Ha ocHoBe
U3YYEHHON JHUTepaTypbl MOXHO ClIelaTh BBIBOJ, YTO JAaHHBIH HHCTUTYT BCE K€ OCTAeTCs
HE 10 KOHIIAa M3YYEHHBIM U NPEJCTaBIsIET OOLIMPHOE ToJe /I IPaBOTBOPUYECKOMN
JESTEIbHOCTH KaK OeTOPYCCKUX IOPUCTOB, TaK FOPUCTOB JPYTHX CTPaH.

CITMCOK MCIIOJIb30BAHHOM JINTEPATYPbI
1.TlpaBo rpaxmaH Ha 3aJep)KaHue NpPECTymHHKa [DIeKTpoHHBIH pecypc] [/
IOpunuueckass HayuyHast OuOnuorexka wusmarenbctBa «CITAPK». — Pexum mocryma:
http://lawlibrary.ru/. — lata noctyna: 20.03.2019.
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3. benmopycckuii HOBOCTHOW mopTan [DNeKTpOHHBIA pecypc]. — Pexkwm moctyma:
https://www.tut.by/. — JTata moctyma: 20.03.2019.

4. KommenTapuit k YromoBHomy konaekcy PecnyOnuku bemapycs / H. @. Axpamenka
[u np.] ; mox o6 pexa. A. B. bapkosa. — Musck : Tecei, 2003. — 1200 c.

5. Yronosueiii kogekc Pecnybnmuku benapych [DnekTpoHHBIH pecypc| : NpUHAT
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K conepxanuio

VJIK [159.9:17.021.2]:347.963(476)

B. B. CEPEJA
benapycs, bpect, bpectckuii rocynapctseHHbli yausepcurer umenu A. C. [Tymkuna
Hayunsiit pyxoBogutens — I'. M. 3aiiMucr, kanauaat GpuiaocoPpckux HayK, JOLEHT

HPABCTBEHHO-IICUXOJIOI'MYECKOE COJAEPKAHUE
B IPO®ECCHUOHAJBHOM JEATEJbHOCTHU IIPOKYPOPA

IIpokypaTypa 3aHMMAeT LIEHTPAJIBHOE MECTO B CHUCTEME IOCYIApCTBEHHBIX OpPraHOB
Pecny6nuku  bemapyceh. SBnssick e€quMHOM HW  IEHTPATU30BAHHOW CHCTEMOW OpPTaHOB,
OCYILECTBIISIIOLIMX OT HWMEHM TOCyJapcTBa HAA30p 3a TOYHBIM U €IMHOOOpa3HBIM
UCIIOJTHEHMEM HOPMATHUBHBIX IIPaBOBBIX aKTOB Ha Tepputopun Pecnyonuku benapyce,
IIPOKypaTypa OCYLIECTBIIIET CBOM IIOJIHOMOYUS B CcOOTBeTCTBUM ¢ KoHcTuTynumein
Pecniy6nuku benapyce. Llens qanHOM cTaThbu — HA OCHOBE M3yUY€HUS! HOPMATHUBHBIX MPAaBOBBIX
aKTOB BBIABUTH M II0Ka3aTb MECTO M 3HAY€HUE HPABCTBEHHO-TICUXOJIOTMUYECKHUX
COCTaBIISIIOLIUX B CTPYKTYpE MpodeccHOHAIbHON 1eATeNbHOCTH MPOKYpOpa.

IIpokypopckass ciayx0a sBIsSeTCS TOCYJapCTBEHHOM ciy:x6oii B PecmyOmuke
benapycp, mnpeamnonaraer Bblpa)k€HHE O0COOOr0 JOBEpPUS €O CTOPOHBI oOmiecTBa U
rocyJlapcTBa, a TaKXkKe IMpeIbsIBIsSeT BBICOKHME TpeOOBaHUS K HPABCTBEHHBIM H
MICUXOJIOTHYECKUM KadyecTBaM OT/AEIbHOTO0 MPOKYpopa, KOTOphle (OPMHUPYIOT MHEHHE 00
OpraHax IpOKypaTyphl B LIETIOM.

[Ipu BcTyrmieHMH B JOJKHOCTH HMPOKYPOPCKUM paOOTHUK JTOOPOBOJBHO MPUHUMAET
Ha ce0st ocoOble 00S3aHHOCTH HE TOJBKO CIIy’)KeOHOro, HO W TOBCEJIHEBHOTO MOBEICHMS,
KOTOpBIE B JAIBHEMIIIEM JIOCTOMHO HUCIIOIHSET.

OcHOBHBIE ~ 00s3aHHOCTH  NPOPECCHOHATBHOM  JAEATENbHOCTH  MPOKypopa
3aKpEeIUISIOTCS TAKUMHU HOPMAaTUBHBIMU MPaBOBBIMU akTaMu, kak Konctutyuus PecryOmuku
benapycb (rn. 7) [1], 3akon PecnyOnuku bBenapych «O rocynapcTBEeHHOH ciyx0Oe B
Pecriybnuke benapycs» [2], 3akon Pecny6nuku benapyce «O mpokyparype PecnyOmmku
Benapycoe» [3], [lonoxeHne o MpoXOKICHUU CITy>KOBI B OpraHax HpoKypaTypbl PecryOimnku
benapycr [4], mpuka3el u ykazanus [eHepampHOro mpokypopa PecrnyOmmku bemapychs,
POKYpOpoB obnacted, r. MUHCKa M NPUpPAaBHEHHBIX K HUM MpoKypopoB, Koxmekc uectu
poKypopckoro pabotuuka Pecnyonuku bemapycs [S] u ap.

W3yuuB BellLIENEPEUNCIIEHHBIE HOPMATHUBHBIE IIPABOBBIE AKTHI, MOKHO CIIENATh BBIBOJ,
4yTO TpodecCHOHANIbHAs NEATEIbHOCTh MPOKYpOpa OCHOBBIBA€TCS Ha OOIIENPU3HAHHBIX

106


https://biblio-online.ru/

HPaBCTBEHHBIX MPUHIIMIIAX 3aKOHHOCTH, HE3aBUCUMOCTH, JIEMOKPATUYHOCTH, CIIPABEIJINBO-
CTH, TYMaHU3Ma, 00bEKTUBHOCTH, YECTHOCTH, OTBETCTBEHHOCTH, KOH(PHICHIIUATHHOCTH H JIp.

[IpodeccronanpHast AEATENFHOCTH MPOKYpOpa MPEANONIaraeT ero B3auMOOTHOIICHHUS
C OpraHaMy 3aKOHOJATENbHOH BJIACTH, MECTHBIMH U PACHOPSAUTEIBHBIMU OpraHaMu,
¢ paOOTHUKAMH MPABOOXPAHUTEIBHBIX U KOHTPOJIUPYIOIIHUX OPTaHOB, C CYIbSIMH, C APYTUMH
Y4aCTHUKAMU CYJOMPOM3BOJCTBA, CO CpPEACTBAMH MAacCOBOW HH(OpPMAIMKM, a Takke
MEXIYHApOAHOE COTPYJHMYECTBO, B3aMMOOTHOIIEHUS B KOJUICKTHBAX MPOKypaTyp,
PYKOBOJUTENEH MPOKypaTyp U MOAYMHEHHBIX PaOOTHHKOB, B3aMMOOTHOIICHUS MPOKYpOpa
C IPEJCTABUTEIISIMU  OPraHOB  TOCYAApCTBEHHOTO  YMPAaBICHUS, C PYKOBOAUTEISIMHU
OpraHu3alyil U yupekIeHu 4acTHOro Ou3Heca, C rpaskJaHaMH U T. II.

[Ipu ucroTHeHNU BO3I0KEHHBIX HA MTPOKYpOpa YKa3aHHBIX CITYKEOHBIX 00s13aHHOCTEH
OH JIOJDKEH COOJII0/IaTh OCHOBHBIE TPEOOBaHUS K CBOEH MPOQEeCcCHOHANBHON NEeATEIbHOCTH:
nojajepkanue — npodeccHoHalIbHOWM  YecTH M JOCTOMHCTBA,  HE3aBUCUMOCTh U
CaMOCTOSITENIbHOCTh, CIPABEIJIMBOCTb U OOBEKTHUBHOCTH, HEIOMYILICHHE IMUCKPUMMHALIWY,
MPOSIBIICHUI KOPPYINIUHU, COOJIOJICHUE TMPUHIMIIA 3aKOHHOCTH, NPUHIIMIA MPE3yMIIUN
HEBUHOBHOCTH, HEJONYyIICHUE JACWCTBUN, YHWXKAIOIMIMX YEJIOBEYECKOEe JOCTOMHCTBO,
HEJIOMYIIEHUE HCIIOJI30BAHUS JI0KA3aTeIbCTB, MOOBITHIX HE3aKOHHBIM MyTEeM, OOecCIieueHUe
KOH(UACHIIMATFHOCTU HH(OpMaLUK, MPOPECCHOHANTBHOE Pa3BUTHE IIPOKYPOpa.

[Ipy wCmONHEHWHM BO3JIOKEHHBIX HA MPOKYpOpa BHECITYKEOHBIX OOS3aHHOCTEH OH
JOJKEH COOJII0/IaTh OCHOBHBIE TpeOOBaHMsSI K CBOCHl TOBCEIHEBHOM N€ATEIbHOCTH:
HEJIOMYIIEHNE TTOBEJCHUS, KOTOPOE MOKET HaBPEJIUTh PEMyTallMU MPOKYpOopa, OrpaHuYCHUE
y4acTusi MpOKypopa B  MOJUTHYECKOW  JEATENBHOCTH, WIEHCTBO IMPOKypopa B
po(heCCHOHANLHBIX aCCOIUAIUSAX U COF03aX, OTHOIICHHUE MTPOKYPOpa K PEITUTUH.

Hecobmtonenrne mnpokypopoM TpeboBaHui K MpodeccHOHANbHON U MOBCEAHEBHOU
NEATETbHOCTH MOKET BJIeYb MEpPhl MOPAJIBHOTO BO3JCHCTBUA (YCTHOE 3aMeyaHue,
penynpexaeHue O HeJOIMyCTUMOCTH HEITUUYECKOTo MOBe/IeHus, TpeOoBaHUE O MyOIMYHOM
W3BUHEHUU 32 TMPOCTYNOK) WM JUCHUILIMHAPHOE B3BICKAHUE (3aMe4YaHUE, BBITOBOP,
MOHIKEHUE B KIIACCHOM YMHE WIN JOHKHOCTH, YBOJIIbHEHUE).

Takum oOpa3oM, HPABCTBEHHO-TICUXOJOTUYECKHE DJIEMEHTHI SIBISIOTCS OJHUMHU U3
OCHOBOIOJIAraomux B MpohecCHOHATBHOM NEATENbHOCTH TOCYJIapCTBEHHOTO OOBHHUTENS
KaK OTJEJIbHOTO CyOBEKTa, 3aHUMAIOIIETO OINPENIETIEHHOE MECTO B CUCTEME I'OCYAAPCTBEHHBIX
opranoB PecryOinku benapyce.

CITMCOK MCIIOJIb30BAHHOM JINTEPATYPbI

1. Koncrutymus Pecnyonuku benapyce [Dnextponnsiit pecype] : 15 mapra 1994 r.,
Neo 2875-XI1 : ¢ u3M. 1 j1om., TPUHATBIMH Ha pect. pedepenaymax 24 Hos6. 1996 r. u 17 okr.
2004 r. /I Koncynerantllmoc. Bemapyce / OOO «tOpCrektp», Ham. meHTp npaBoBo#
undopm. Pecn. benapyck. — Munck, 2019.

2. O rocynmapctBeHHOU ciyx0e B PecnyOnmke benmapych [DnekTpoHHBIN pecypc]
3akon Pecn. bemapyce, 14 wurons 2003 r., Ne 204-3 : B pen. 3akona Pecn. benmapych ot
12.01.2017 r. // Koncynbrautllnroc. bemapycs / OO0 «¥OpCrektp», Har. neHTp mpaBoBoii
undopm. Pecn. benapyck. — Munck, 2019.

3. O mpokypatype PecrnyOmuku benapych [DnekTponHBId pecypc] : 3akoH Pecr.
benapyce, 8 mas 2007 r., Ne 220-3 : B pen. 3akona Pecn. Bemapyce ot 18.07.2016 r. //
KoncynerantlLtoc. bemapycs / OO0 «¥OpCnektpy», Har. nearp mpaBoBoii napopm. Pecr.
benapyce. — Munck, 2019.

4. [TonoxxeHne O TPOXOXKICHUU CIy>)KOBI B OpraHax MpoKyparypel PecrmyOmuku
benapyce [Dnexrponssiii pecype] : Yka3 Ipesunenra Pecn. benmapycs, 27 mapra 2008 r.,

107



Ne 181 : B pen. Ykaza [Ipesunenra Pecr. benapych ot 23.02.2015 r. Ne 49. — Pexxum noctyma:
prokuratura.gov.by. — lara noctyma: 25.03.2019.

5. Koaekc vectn mpokypopckoro padbotHuka PecnyOmuku benapych [DnekTpoHHBIMH
pecypc] : mpunst 22 nek. 2007 1. Ha COBMECTHOM 3aceaHUU KOJUTETUHd [ eHep. MPOKypaTypsbl
Pecn. bemapycy m mpesuauyma benopyc. accommamnuu mpokypop. paboTHUKOB. — Pexum
noctymna: Www.brsu.by. — Jlara noctyna: 25.03.2019.

K conepxanuio

YK 343.985.7

T. B. CWJIBYEHKO
benapycs, bpect, bpectckuit rocynapctBennsliii yuuepcurer umenu A. C. [lymikuna
Hayunsblii pykoBoaurtens — C. M. XpamoB, KaHIUAT IOPUIUYECKUX HAYK, TOLECHT

INPOBJIEMHBIE ACIIEKTbBI JOITPOCA OBBUHAEMOI'O I10 ®AKTY
COBEPIIEHUS HACUJIBCTBEHHBIX JEVMCTBUN CEKCYAJIBHOI'O
XAPAKTEPA B OTHOIIEHUA HECOBEPIIEHHOJIETHUX

Jlonpoc nMuma B KayecTBe OOBUHSIEMOIO [0 YrOJOBHOMY /€Iy HPOUCXOAUT
HETIOCPEACTBEHHO Cpa3y IOCJIE MPEABbSBICHUS OOBHHEHHUS W TOJBKO B TOM Cllydae, €Cld
CJIEIOBATENIb MMEET JOCTATOYHOE KOJIMYECTBO JIOKA3aTEIbCTB, YKa3bIBaIOIIMX Ha TO, 4TO
JTAHHOE JIMII0 BUHOBHO B COBEPLIECHUM MIPECTYILIICHHUS.

B xone mpoBeneHus pompoca y JHI@, KOTOPOMY HpPEIbSBISETCS OOBHHEHHE B
COBEpPUICHUM HACWJIbCTBEHHBIX [JEHCTBHUI CEKCyaJIbHOTO XapakTepa B  OTHOLIEHUU
HECOBEPILICHHOJIETHUX, B 0053aTEJIbHOM MOPSAIKE BBISICHAETCS €r0 OTHOLIEHHE K OOBUHEHUIO:
IPU3HAET JIM JILO ce0s BUHOBHBIM JINOO He mpusHaeT. Hanbonee yacTo nuIO HE MPU3HAET
ceOs BMHOBHBIM WM K€ BOBCE OTKAa3bIBACTCS OT Jaud IOKa3aHW, IMOJb3ysCh IPaBOM,
npenocraBieHHbIM eMy cT. 27 Konctutyuun Pecny6muku benapych: «Hukto He noimkeH
IPUHYKAATHCS K Jade MOKa3aHui U 00BsCHEHUI NPOTUB CaMOTo celsl, YWIEHOB CBOEH CEeMbH,
OJIN3KUX POACTBEHHUKOB. J[0Ka3zaTenbCcTBa, MOTYYEHHBIE C HAPYIIEHUEM 3aKOHA, HE UMEIOT
opuaudeckoit cuisl»y [1]. B TakoM cimydae mepen ciemoBaTelieM CTOMT 3ajada coOpaTh
JI0Ka3aTeNbCTBA BUHOBHOCTH JIMIIA U3 JPYTUX HCTOYHHKOB, IPETYCMOTPEHHBIX YIOJOBHO-
IIPOLECCYaIbHBIM 3aKOHOAATENbCTBOM. HecMmoTps Ha 23T0, B Xoae nompoca mepen
cleloBaTeieM CTOMT 3aJadya IOJYYUTh MAaKCHUMAaJbHO NPABJMBHIE ITOKA3aHUSA, KOTOpPbIE
OTpa)karoT PEAJIbHYI0 KAPTUHY ITPOU30LIEILIETO.

3ayacTyro OOBHHSEMBIII COOOILIAET JIOKHBIE CBEIECHUS OTHOCUTENIBHO COOBITHS IIpe-
cryruienus. Hampumep, (akt HaCHMIIBCTBEHHBIX JEMCTBUI CEKCyalbHOIO XapakTepa OTCyT-
CTBYET, a UMEET MECTO J0OpOBOJIbHOE corjacue. TeM He MEHee CO CTOPOHBI CIIEOBATENS
JIOJKHBI IPEIPUHUMATHCS BCE MEPBI 110 MPECEUEHUIO JIKU MPH JIONIPOCe OOBUHIEMOTO.

[IpuBenem npumep u3 cieacTBeHHON npakTuku: «B 2014 r. Bo30yXIEHO yroJoBHOE
Jeno mo (akTy COBEpLICHHMS W3HACWIOBAHMS M HACHUIBCTBEHHBIX JEHCTBHM CEKCyallbHOTO
Xapakrepa B OTHOIIEHHMH 18-meTHero rpaxaanunHa M. Ha npoTskeHUM Bcero
IpeIBapUTENLHOIO CIEICTBUS OOBUHSAEMBIN YTBEPIKIall, UTO MPECTYIJICHUs OH HE COBEpILAl,
a 16-nmeTHsAs ToTeprieBHIas BCTyNHWJa B TIIOJIOBYIO CBs3b JOOpoBONBHO. B xome
IpeBapUTENBLHOIO CIECTBUS ObUIM YCTAHOBIICHBI OObEKTUBHBIE JAHHBIE, a TAKXKE IOJTy4EHBI
WHBIE JOKa3aTeNbCTBA, CBUICTEILCTBYIONINE O BHHOBHOCTH OOBHHIEMOTO, YTO B KOHEYHOM
UTOre MPUBEJIO K IPU3HAHUIO BUHBI B TOJTHOM 00beMe» [2].
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Kak Buaum, OJHMM M3 BO3MOXXHBIX TaKTMUECKHX IIPHUEMOB MOXKET BBICTYIIATh
KPUMMHAIUCTUYECKOE pacro3HaBaHuEe oOpas3a JIMIA, OT KOTOPOro IOJIyYalOT IMOKa3aHHs.
VYKa3aHHBI NPUEM COCTOUT B TOM, YTO CIIEJOBATENb JIOJDKEH COCTaBUTH INEPBOHAYAIBHO
HPENONI0KUTEIbHOE TPEACTaBIEHUE O TOM, YTO M3 ce0si MpEeACTaBIsSeT OOBUHIEMBIi.
B. A. O6pa3iioB mnpeanaraeT B KauyeCTBE OCHOBOIOJATaIOIIMX CBEJEHUH YCTaHOBUTH
crepyromye: 1) COOTBETCTBYEeT M pealibHbIil OOJNMK JIMIA TOMY, YTO OH JEMOHCTPUPYET
BHEIIIHUM IOBEJIEHHEM; 2) KAaKOBbl €r0 HPABCTBEHHbIM MOTEHIMAJ, YBJICUYEHUS, HAMEPCHHUS,
IUIaHBl, IEHHOCTHBIE OPHEHTAIMH, 00pa30BaTEeNbHbIM, HHTEIUIEKTyalIbHbINH, TPOpECCHOHATb-
HbI{ YpPOBHH, COLMANBHBIM CTaTyc, XapakTep, TEMIIEpaMEHT, 00pa3 >KU3HHU, CTElEHb
OpUTSA3aHUST Ha JIMJEPCTBO, JKU3HEHHBIE MEPCHEKTUBBI; 3) KaKk [JaBHO, MpPHU KaKuX
00CTOATENILCTBAX, B KAaKOM (U3NYECKOM, (PHU3HOIOIMYECKOM U IMCHUXHYECKOM COCTOSHUM,
B KaKUX YCJIOBHUAX BOCIPUHHMMAJ COOBITHE, OOCTOSATENBCTBO, MO IOBOJY KOTOPOTO JaeT
OOBSICHEHUS], UMEET JIM ICUXUYECKHE WIN (PU3NUECKUE OTKIOHEHHS B JAHHBIA MOMEHT.

3HAaUEHUE YKA3aHHOTO TaKTMUYECKOIO MpHEMa 3aKJIKYaeTCs B TOM, YTO CIIEJOBATEIb
NOJy4YaeT MEepBOHAYAIBHYIO IMPEINOJOXKHUTEIbHYI0 HH()OPMALMIO, HA OCHOBE KOTOPOW OH
MO’KET CTPOMTH CBOM JaJIbHENIINE BOIpockl. Eciin ciienoBaTens NpUXOJUT K BBIBOLY O TOM,
YTO MMEIOTCA OCHOBAaHHS TIOJararb, 4YTO JIMIO COOOIIAET JIOKHYIO HH(OpMAIHIO,
HEOOXOMMO TPHMEHSATh HMHBIE TAKTUYECKHE IPHEMbI, KOTOpPBIE MOTYT CIOCOOCTBOBATH
YCTaHOBJICHHIO OOBEKTHUBHOM MCTHUHBI M MPEOJOJICHUIO W MPECEUSHHIO JDKU JIUIA, KOTOpoe
3asBJISICT O COBEPILICHUY B OTHOIICHHH HETO MPECTYIHOTo mocsrarenbeTsa [3, ¢. 255]. Takxke
CJIeZlyeT OTMETHUTb, YTO BBUIY OCOOCHHOCTEH CaMOro MPECTYIUICHHsI, a TaKKe OCOOCHHOCTEN
camMoro OOBHMHSIEMOTO CIIEIOBATENI0 HEOOXOJMMO OTPAHUYHUTHCS B IMOCIEIIHOCTU MPUHITHS
BBIBOZIOB O TOM, YTO Ta WJIM MHAsA MH(OPMAIUSI MOXKET OKa3aThCs JIOKHOU, B IAaHHOM Ciydae
OUEHb BA)XHO YYMUTHIBaTh CaMy OOCTaHOBKY M JHMYHOCTb OOBHMHsemMoro. OJIHaKo eciu
CJIeZIOBATElNb MPEAINOIIAaraeT, YTo WHPOpMAIHs, O KOTOPOW cooOIIaeT 0OBHHSAEMBIN, CKOpee
BCETO0, JIOXKHAs, TO, Ha Haml B3IJAA, dPQPEKTHBHEE BCEro CO3IaTh BHIUMOCTH TOTO, UYTO
CJIeZIOBATEINIb BOCIIPHHUMAET JAaHHYIO HH()OPMAITHIO C JOBEPHEM.

Ha mpaxTuke ciemoBareno peKOMEHayeTcs oOpaliath BHUMAaHWE HE TOJBKO Ha TO,
YTO TOBOPHUT OOBUHIEMBI, a U KaKMM 00Opa3oM OH 3TO COOOIIaer, T. €. Ha HeBepOalbHbIE
IPU3HAKU, KOTOPHIE B COBOKYITHOCTH MOTYT YKa3bIBaTh Ha TO, YTO JIUIIO, BO3MOKHO, JIKET.

[1. DkMaH K TakUM HeBepOATbHBIM IMPU3HAKAM OTHOCHT:

1) npuKpbIBaHUE PTa PYyKOH, MPUKATHE OOJIBIIOrO Malblla K meke. JlaHHbIH mpu3HaK
CBHJICTEILCTBYET O TOM, UTO JIUIIO KOHTPOJIUPYET CBOIO PeYbh M OOUTCS COOOIIUTH YTO-JTHOO0
JIMIIIHEE;

2) MOCTOSIHHOE OTBEJICHUE B3TJIS/Ia,;

3) HepBHOE NO/IEprUBaHUEe KOHEYHOCTSIMHU U CKPEIIMBaHUE MaliblieB Ha pyke [4, ¢. 200].

be3ycioBHO, Henb3sl MpUHUMATh 3a aKCUOMY TOT (DakT, YyTO Takoe HeBepOaIbHOE
MOBE/IEHNE 0053aTeIbHO CBUETENBCTBYET O JIKH, OJHAKO CIIE0OBaTeNb JOJDKEH o0paliaTh
BHHMAaHHE Ha MOBEJICHHE OOBUHIEMOTO C IIEJbI0 TallbHEHIIeH TTOCTAHOBKU BOIIPOCOB.

B cnydae ecnu jxe OOBHHsSIEMBIN MPHU3HAET CBOIO BUHY, CJEIOBATENIO HEOOXOAMMO
B IIEPBYIO OYepeb UCKIOYUTh BO3MOXKHOCTh camooroBopa. [lonaraem, 4to B JaHHOM ciy4yae
nesnecooOpa3Ho mpuBecTH BbickasbiBaHue npokypopa CCCP A. . Beimmnckoro: «IIpusna-
HUE — [apuia Joka3aTenbcTB» [5]. OnHako monaraeM, 4ToO JaHHOE BBICKa3bIBaHHE HE SIBJIS-
eTcst 00OCHOBaHHBIM B CHJIy psiia OOBEKTUBHBIX NPHYUH, camas IJIaBHAas U3 KOTOPBIX —
BO3MO>KHOCTb CAMOOT'0BOPA.

He MeHee BaXxHBIM MOMEHTOM B XOJI€ JONpOca OOBMHSEMOIro MO JejaM O HaCHJIb-
CTBEHHBIX JIEHCTBUAX CEKCYAIbHOIO XapaKTepa, COBEPIIECHHBIX B OTHOLIEHUH HECOBEPILIEHHO-
JETHUX, SBIAETCS MPEOJOJEHUE BO3MOXKHOIO IPOTUBOACHCTBHS IPEIBAPUTEIBHOMY
pacciieJOBaHHUIO.
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Kak ykaspBaer K. FO. JlanbImH, «yroJIOBHOE CYJIOMPOU3BOJICTBO caMO IO cebe
mpeanonaraeT HaaudMe pa3HooOpasHbIXx KoHGIHKTOB. [lpecnenys HecoBmajarouime u
MIPOTHUBOIIONOXKHBIE 117, YYaCTHUKHU YTOJIOBHOTO IpOliecca BCTYMAIOT B CTOJKHOBEHHS,
peain3ysi TpU 3TOM 3aKOHOAATENHHO MPEAyCMOTPEHHBbIE MpaBa U OOS3aHHOCTH, a TaK¥Ke
COBEpIIIasi B OMPEJEICHHBIX CIIy4YasX HETIPAaBOMEPHBIC ICHCTBUSI.

YronoBHO-TIporieccyanbHble KOH(MIUKTH BO3HUKAIOT Ha CTaAMSIX BO30OYKICHUS
YTOJIOBHOTO Jieja, MpPEeIBApUTENIbHOTO paccieloBaHus U CyaeOHOro pa3z0uparenbCcTBa Kak
peakiusi Ha OOBHMHEHHE, KOT/a OOBHHSIEMbIN (IIOAO3pEBaEMBbIii) elle He 3HaeT, M3 KaKHhX
JI0Ka3aTeNNbCTB MCXOJAT CJIEN0BATENb, JO3HABaTeNb (a4 TAaKXE I'OCYIAapCTBEHHbBI OOBMHHU-
TeJb), U, HapUMep, OyAy4yd HEBUHOBHBIM, HE MOXKET Pa3bsICHUTh UM OIIMOKY 100, Oyayun
BUHOBHBIM, MpECIEAyeT Ielb H30€KaTh IPHUBJICUCHUS K YrOJOBHOW OTBETCTBEHHOCTH)
[6, c. 69]. OueBHUIHO, YTO B TOW CUTyaIlMH, KOT/1a OOBHHIEMBI HE MPU3HAET CBOIO BUHY B
COBEPLICHUM IPECTYIUIEHUS, HO Y OpraHa yroJIOBHOTO IIPECIEI0BAHNS UMEETCS I0CTATOUHOE
KOJIMYECTBO JI0KA3aTENbCTB, YKA3bIBAIOUINX HAa €r0 BUHOBHOCTh, UM OYJET OCYIIECTBISATHCS
MIPOTUBOJICHCTBUE TIPEIBAPUTEIHLHOMY PACCICIOBAHUIO PATMYHBIMU CIIOCOOAMH.

Tak, mHanpumep, «B 2016 1. BO30Y>XKJI€HO yTOJIOBHOE JIEJIO B OTHOIIECHUU 69-JIeTHEro
rpaxxaaanHa C., KOTOPBI OOBHUHSJICS B COBEPIICHUH HACWIBCTBEHHBIX JIEHCTBUU CEKCyallb-
HOT0 XapakTepa HaJl MaJoJIeTHUM noteprneBmiuM P. B xozxe mpenBapuTeNbHOTO CIIEACTBUS
O0OBHHSIEMBIN OTpHIIAT (aKT COBEPIICHUS UM MPECTYIMHOTO MOCATATEILCTBA HA MAJIOJIETHETO
notepnenmiero. HecMoTpss Ha 3T0, OpraHOM YIrOJOBHOIO IpecieloBaHusl Oblia coOpaHa
HeoOXouMast IoKa3aTeIbCTBeHHAs 0a3a, yKa3bIBaloIlas Ha BAHOBHOCTh OOBHHAEMOT0» [7].

Ha ocHoBaHuu BbIlIECKa3aHHOTO TOJaraeM, 4To IeJ1IeCO00pa3HO BBIACIUTDH CIEAYIO-
1I1€ CTI0COOBI IPEOI0AECHUSI IPOTUBOIEHCTBHS OOBUHAEMOI'O IIPEIBAPUTEIILHOMY PACCIIEI0BAHUIO:

1) TakTHyeckas paboTa ¢ gokazarenbcTBaMu. CoOpaHHAsh COBOKYITHOCTH JOKa3a-
TEJIBCTB, M300JIMYAIOIUX OOBUHSIEMOTO, CIIOCOOHA SIBIATHCS MHCTPYMEHTOM IPEOJI0JICHUS
MPOTUBOJICHCTBUS TPEIBAPUTEILHOMY PACCIEIOBAaHUIO, a TaKKe MPHU3HAHHUS CBOEH BHUHBI
[Ipu 3TOM N10Ka3aTENBCTBA IOJIKHBI ITPEICTABISATHCS MOCIE10BATENIBHO;

2) MJIaHUPOBAHUE OTAEIBHBIX CIICACTBCHHBIX W HHBIX MPOIECCYaTbHBIX ICHCTBUI
C YUETOM CJIOKMBIIEUCS CIJICJICTBEHHOM CHUTyalluu, pa3paboTka TaKTUYECKUX MPHUEMOB
paboThl ¢ OOBHUHSAEMBIM, KOTOPBIM MPOTUBOACHCTBYET MPEIBAPUTEILHOMY PacCIeI0BaHUIO;

3) u3yueHre JUYHOCTH OOBUHIEMOIO, aHAJIM3 €ro JIMYHOCTHBIX KA4eCTB U HCIIOJb-
30BaHHE TICUXOJIOTMYECKUX MPUEMOB B IIEJISAX MPEOJI0JICHUS TPOTUBOICHCTBUS.
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INPO®PUJTAKTHUKA KAK OJHO U3 MEPOIIPUATUI
11O MNPOTUBOJAEUCTBUIO HE3AKOHHOMY
PACITPOCTPAHEHNIO HAPKOMAHUHU

Hapkomanusi o cBOMM MEIUIIMHCKMM U COLMAJIBbHBIM IIOCIEACTBUSIM — OJHA M3
Haubosee MOPUOPUTETHBIX MpobiaeM  coBpeMeHHOCTH. IlocrmencTBust  ynotpebiaeHUs
HApKOTHKOB Il 3[JOPOBbsI YEJIOBEKA BBI3BIBAIOT BCE OOJBIIYI0 0OECIIOKOCHHOCTH BO BCEM
mupe. C cepenunbl XIX Beka BO MHOTHMX TIOCYJapCTBax YBEJIUYWINCH MacIITaObl
pacrpocTpaneHus HapKkoMaHuu. TepMuH «HapKoMaHHs» (OT rpedeckoro narke — omeneHenue
¥ mania — Oe3ymMue, BJIEYCHHE) O3HAYaeT OOJIE3HEHHOE BJCUCHUE, IPUCTPACTHE K
yHnoTpeOJIeHUI0 HapKoTHueckux cpencts [1]. B wayuHol nurepaType mOJ TEPMHUHOM
«HApKOMaHUS» TIOHUMaeTcsi OOJIE3HEHHOE TMCUXMYECKOE COCTOSIHUE, OOYyCIIOBICHHOE
XpPOHUYECKOH WHTOKCHUKALMEH BCIEACTBHE YNOTPEOJICHUS HAPKOTHYECKUX CpPEACTB H
XapaKkTepu3yroleecs ICUXUIECKOH WK PU3NIECKOi 3aBUCHMOCTRIO OT HUX [2, ¢. 22].

UYtoObl MPOTUBOCTOATH PACIIMPEHUIO MACIITA00B 37I0YNOTPEOICHUS HAPKOTHYECKUMH
cpelncTBaMu, cooOmiecTBO Hamuii ¢ Havyama XX BeKa IOCTENEHHO CO3JaeT MEXaHHU3M
KOHTPOJISl, TPEIHA3HAYEHHOI0 JJIsi OIpaHMYEHMs JOCTyNa K HApKOTHUKAaM, KOTOPbIE BEAYT
K 370ynoTpebsenuto. [1oaToMy KOHTpOJIb HaJl HAPKOTUKAMU ObLT 00IIEMHUPOBOM MPOOIEMON.
MexnyHapoaHas cucTeMa KOHTPOJISl CTPOMIIaCh MO3TAIHO.

[IpoGnema HE3aKOHHOTO PACHPOCTPAHEHUS HAPKOMAHUM KOCHYJACh U YKpaWHBI.
JloMuHHpYyIOIEeH TEeHACHIIMEeH pa3BUTHS HAPKOTHYECKUX MpoOJieM B YKpauHe SBISETCA
MOCTOSTHHBIA POCT 3aperuCTPUPOBAHHOTO KOJIWYECTBa OOJIBHBIX HAPKOTHYECKON 3aBHCHU-
MocThlo. Ha cerogHsmHuii JeHb B YKpawiHE 3aperucTPUPOBAHO OKOJIO MOJYMHJJIMOHA
HapkoMmaHoB. Daktuuecku 3T1a 1udpa HamMmHOro Oonbiie. [To oleHKe crenuanucToB, YUCIO
HapKO3aBUCUMBIX MOKET MPEBBILIATh 5 MIIH. Takoe HeCOOTBETCTBUE LU(DP OOBACHAETCS TEM,
YTO JaJeKO HE BCE JIIOJU, UMEIOILUE MPOOIeMbl ¢ HApKOTUKAMH, TPU3HAIOT CBOIO 3aBUCHU-
MOCTb, TOTOBBl Ha JICYEHHE HAPKOMaHUU M OOpaIlaroTCs 3a MOMOIIBI0 K CHEHaINCTaM.
[To cratuctuke, natas 4acTh BCEX HAPKO3aBHUCHMBIX JIIOJIEH — ATO MIKONBHUKH. 60 % — 3T0
MoJobie JTroau B Bo3pacte oT 16 mo 30 ner. 30 % cocrasnstor mroau crapiie 30 met [3].
Bre3piBaeT OecriokoMcTBO pacmpocTpaHeHHOCTh BUY  cpenu Tex, Kro ymoTpeOiseT
HapKOTHKH: MMHHUCTEPCTBO OXpaHbl 3[0POBbS OTMEUYAET, YTO COTJIACHO O(UIIHATBEHBIM
CTaTUCTUYCCKUM  JaHHBIM 3a mepuonx  1987-2018rr. B  cTpane  oduIHAIBLHO
3apeructpupoBato 333 717 cnyyaeB BUU-undexuum cpean rpaxkaad YKpauHbl, B 9aCTHOCTH
111 044 cnyuas 3a6oneBanust CIIWJlom u 48 456 cimyuaeB cmepTH OT 3a00JeBaHMH,
obycnosnennsix CITN /oM [4].

[IpoGnemoii siBIsieTCS U TO, YTO HAPKO3ABUCUMOCTH momononaena. CpenHuilt Bo3pacr,
B KOTOPOM 4YE€JIOBEK B MEPBBIM pa3 nMpoOyeT 3anpelieHHble BellecTBa, cocTapiser 15—16 ner.
K coxxanenuro, Bce wyamie AeTH B Bo3pacte 9—12 jer Takke CTaHOBSTCS 3aI0KHUKAMU
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HapKOTHKOB. B ceMbsiX, Iie poAnuTeNun SBISIOTCS HApPKO3aBUCUMBIMHU, HAOIIOMAIOTCS CIIyYaH,
KOTJla HApKOTHKM HAYMHAIOT YNOTPeONATh MalieHbKHE JeTH B Bo3pacte 6-8 mer [3].
HapxomaHust cpei HECOBEPIICHHOJIETHUX MPEICTABIISIET CEPhE3HYI0 YIPO3y HAIMOHAIBHOM
Oe3omacHOCTH YKpauHbl. B mocnenHue roapl YKpanHa IOCIEIOBATENbHO HIET K
HAIIMOHAJIFHON KaTacTpode: KOJMYECTBO HAPKO3ABUCHMBIX pAacTeT B TE€OMETPHYECKON
pOrpeccuu.

Oco3HaBasi ONaCHOCTh, KOTOPYIO HECET PAacIpOCTpaHEHHWE HAPKOMaHUH, PyKOBOJCTBO
rocyJlapCcTBa M MPAaBUTEIBCTBO YKpPAaWHbl BKIIOYMIM KOHTPOJb 32 HAPKOTHKaMH B IEpPBO-
OuYepeHbIe HALMOHAJbHBIC 33JaYd. YKpAaMHOH ObUIM paTH(UIIMPOBAHBI MEXKIYHApPOIHBIC
JIOTOBOPBI, TPHHATO HAIMOHAIBHOE AaHTHHAPKOTHYECKOE 3aKOHOAATENIBCTBO, aJalTHpPO-
BaHHOE K MEXIyHapoAHbIM TpeboBaHusM. Kpome Toro, YkpamHa BHepBbie pa3paborana
COOCTBEHHYIO CTPATETHIO ITPOTUBOJICHCTBUS HAPKOMAaHUH U HapKoIpecTynHocTu. Kabunerom
MunuctpoB Ykpaunbsl 28 aBrycra 2013 roga mpunsto pacnopsbkenne «O0 omoOpeHuH
Crpaternu rocyJapCTBEHHOH NOJHMTHKM B OTHOLICHMM HAPKOTUKOB HA IEpUOJ] 0
2020 roma». Crparermueckas MapaaurmMa TOCYJapCTBEHHON TMOJIMTUKM B OTHOLUEHUH
HApKOTUKOB — TMOTPEOHOCTh BO BCECTOPOHHEM IIEPEXO/e€ OT KapaTelbHOTrO, YTOJOBHO-
IPaBOBOI'O HAIPABICHHUS AaHTUHAPKOTHYECKUX MEPOIPHUATUH B JIeUeOHO-NPOPUIAKTHUECKOE
Kak HamOoJyiee IUIOJOTBOPHOE B KOHTEKCTE MpeojosieHus Hapkomanuu [5]. K cyObexram
dopMHpOBaHUS W peanu3al¥ HAPKOIOJUTHKH OTHECEHbl OpTaHbl TOCYyAapCTBEHHOH,
UCTIOJTHUTEJIHON BJIACTH, OOIIECTBEHHBIE, MPO(ECCHOHANBHBIC, PETUTHO3HbIE 00bEMHEHHS,
Hay4HbBIC YUYPEXACHUs, OJNaroTBOpPHUTENbHbIE (OHIBI, CPEACTBA MaccoBOW HH(popMaiuu,
YaCTHBIC U IPyTUE CTPYKTYPHI.

Wrak, HapKOMaHUIO KaK COLMAIBHYIO MPOOJIeMy JIIOAM JOJDKHBI peliaTh Ha BCeX
YPOBHSIX, @ IPOTUBOCTOSTH PACTIPOCTPAHEHHIO HAPKOMAHUU MOYKHO, TOJIBKO €CJIU MOJIXOIUTh
K TMpoOiieMe KOMIUICKCHO. [JIaBHOW MENpI0 TPEOJOJCHHUS 3TOH MpoOIeMBbl SBISETCS
CHIDKEHHE CIIPOCca Ha HApKOTHKH. ByneT cHmKeH cnpoc — OyAeT CHMKEHO W TpeIoKeHHe.
Jist moCTHKEeHHs ITOM LeNH J0JDKHA MPOBOIUTHCS IMIMPOKas MporaraHaa 310poBoro odpasa
KW3HU, XU3HH Oe3 HapKOTHKOB. [loaTOMy Kak NpHOpUTETHOE HampaBiieHHEe OOpHOBI C
HapKOMaHHMEH CIIeAyeT BBIICIUTh NPOQHIAKTUKY 3aboneBanus. Hamo mpoBoauts 60pbOy
C HapKOMaHaMH He TOJIbKO TaM, I'JIe OHH €CTh, HO U TaM, I'JIe OHH MOTYT ITOSIBUTBCH.

[Ipopumnaktuka — 93TO CJOXKHAsA CHCTEMa KOMIUIEKCHBIX TOCYJapCTBEHHBIX U
OOIECTBEHHBIX,  COLMAIBHO-DKOHOMHYECKHX W  MPaBOBBIX, METOANKO-CAaHUTApPHBIX,
MICHXOJIOTO-TIEIaTOTUYECKHUX U MICUXOJIOTHYECKUX Mepornpustuid. [lo cyTn, oHa mpeacraBiser
KOMIUIEKC MEpOTPHATHH, HANpaBICHHBIX Ha OOECIeueHHe BBICOKOTO YPOBHS 3JI0POBBS
JrO/IeH, WX TBOPYECKOTO JOJNTOJETHS, YCTPAaHEHHWE pa3IMYHBIX NpPUYHH 3a00JIeBaHU,
yIy4IIeHUe YCIOBHUH TpyAa, ObITa U OT/BIXa, OXpaHy OKPY’KaroIIEeH cpepl.

boprba ¢ HapkoMaHuel BKItOUaeT B ceOs U momolb OonbHBIM. Pa3zpabaTwiBatorcs
METOJbl TepanuM M JieueHHs HapkomaHuu. [llmpokas paboTa MOMmKHA MPOBOAMTHCS M TIO
peadmIHuTay U pecOMAIN3alui HAPKO3aBUCUMBIX.

Wtak, mpobiema HapKOMaHMM — 3TO TJ00ajbHAs TpoOJieMa Hamero oOIecTBa,
npobiema OoJbIle CONMAIBHO-I)KOHOMHUYECKas, YeM MeaunuHcKas. M1 6opoTecs clieayeT He
C HapKOMaHaMH, a MMEHHO C HapKOMaHHEW Kak C SBICHHEM IyTeM CHIDKCHHUS CIpoca Ha
HapkoTHKH. COKpalieHne crpoca Ha HApKOTUKHA — TO OOHAJeKMBAaIOUIasi MEPCHEKTHBA IS
03JIOPOBJICHUSI HAIIHH.

CHMCOK UCIOJIb30BAHHO JTUTEPATYPhI

1. Bukunenus [DneKTpOoHHBII pecypc]. - Pexum JIOCTyma:
https://uk.wikipedia.org/wiki/e.
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Hay4.-TIpaKT. mocodue / A. A. bosa [u np.] ; mox obur. pen. A. I1. 3akamoka. — M., 2006. — 296 c.

3. Cratuctuka HapkomMaHuu B Ykpawmde Ha 2017 rom [DnekTpoHHBIH pecypc]. —
Pexxum noctyma: https://job-sbu.org/statistika-narkomanii-v-ukraine-na-2017-god-88961.html.

4. Dnunemuyeckas curyauus no BUY-undexnum B YkpauHe MO COCTOSHHIO Ha
01.01.2019 [DOnexkrponnsiii pecypc]. — Pexum nocrtyma: https://phc.org.ua/index.php/pages/
diseases/hiv_aids/statistics.

5. 06 ono6penun Ctpareruu rocy1apcTBEHHON MOJIMTUKU B OTHOLIEHUH HAPKOTUKOB
Ha niepuoa 10 2020 roma [DnekTpoHHBIH pecypc] : pacnopspkeHune Kabunera MuHHCTpOB
Vkpaunsl, 28 aBr. 2013 r., Ne 735-p. — Peskum nocryma: http://zakon2.rada.gov.ua.

K conepxanuio

YK 343.973

C. H. YEIIEJIEB, E. H. YUEIIEJIEBA, A. H. UEIIEJIEB
benapyce, Munck, Akanemus ynpasienus npu llpesunenre Pecniyonuku benapyco
Hayunblii pykoBoautens — B. B. Caxuna, KaHIu1aT IOpUANYECKUX HAYK, TOLEHT

JTAHAMHWUKA BOPBBBI C KOPPYIIIIUEN
B PECIIYBJIMKE BEJIAPYCb (2014-2018)

Koppynuus sBiasercs npoOiemMoll HE TOJbKO HAlMOHAJIBHOM, HO ¥ MHPOBOM.
Koppynuusi, kak siBjieHHe OOIIECTBEHHOW »XH3HHU, CYIIECTBYET BO BCEX CTpaHaX MHpa BHE
3aBHCUMOCTH OT (pOpMBI paBieHusi, GOpMBbI TOCYTAPCTBEHHOTO YCTPONCTBA, MOTUTHYECKOTO
peXUMa, HSKOHOMUYECKMX YCJIOBUM, COLMAIbHOrO pa3BuTua. HecmoTps HA TO 4YTO
Pecniybnuka benapych mpoBOIMT MOCIEN0BATENbHYIO, B3BEIICHHYI aHTHUKOPPYHNLUOHHYIO
MOJIUTHUKY, B CBA3M C TIOCTOSHHBIM M3MEHEHHEM OOIIECTBEHHBIX U SKOHOMHYECKHUX
OTHOIICHUH MOSBISAIOTCA U HOBBIE KOPPYNIMOHHBIE PUCKU. DTO BBI3BIBAET HEOOXOAMMOCTh
MOCTOSTHHOTO COBEPILIEHCTBOBAHMSI 3aKOHOJaTeNnbcTBa PecnyOmnrku benapych.

B Pecnybnuke benapych mpaBoBBIE OCHOBBI TOCYAAPCTBEHHOW TOJHMTUKUA B cdepe
00pBOBI ¢ KOoppyniHen onpenensetr 3akoH Pecryomuku benapycs ot 15 uromnst 2015 1. Ne 305-3
«O Ooppbe c koppynuuei». Mmeercss yTBEp)KIEHHBIH NEpeYeHb KOPPYNIHOHHBIX
MPECTYIUICHUH, KOTOPBIM BKJIOYAeT B ceOsi cTtaThu YTOJOBHOrO Kojekca (mamee — YK)
Pecniyonuku benapycs: ct. 210, 235, 424, 4. 2 m 3 c1. 235, 4. 2 u 3 c1. 424, 4. 2 u 3 cT1. 425,
4. 2 u 3 cT. 426, 429, 430432, 4. 1 c1. 455 [1, ¢. 11].

[lon xoppymnuuell NOHUMAETCS YMBIIUIEHHOE MCIOIb30BAaHUE TI'OCYIaPCTBEHHBIM
JOJKHOCTHBIM WJIM TPUPABHEHHBIM K HEMY JIHMIIOM JIMOO WHOCTPAaHHBIM JOJHKHOCTHBIM
JMIIOM CBOETr0 CIY>KEOHOIO TMOJIOKEHHMSI M CBSA3aHHBIX C HHMM BO3MOXKHOCTEH B LEJAX
MPOTUBOMPABHOTO TMOJTYYEHHs] MMYIIECTBA WM JPYTrod BBITOJABI B BUIE pabOTHI, YCIYTH,
MOKPOBUTENNBCTBA, OOCIIaHUsl IMpeuMyllecTBa A ce0s WM i TpeTbuX Jull. Takum
o0pa3om, m1000€ UCMONBb30BaHUE CIIYKEOHBIX MOJTHOMOYHI MU CITy>KEOHOTO TOJOXKEHHS U3
KOpPBICTHOM WJIM HWHOW JIMYHOM 3aMHTEPECOBAHHOCTH, BKIIOYAs TOJIyYEHHE B3SATKU 3a
COOTBETCTBYIOIIME JACUCTBUA MO CIIy’)k0€ B MHTEpecax B3ATKOAATeNs, 00pazyeT KOPPYIIHOH-
HOE [TpaBOHAPYILIEHUE.

OOmiecTBeHHas OMacHOCTh KOPPYIIUU 4Ype3BblUaiiHO Benuka. OHa OKasbIBaeT
UCKITIOUYUTENFHO BPEIHOE BIUSHHE HA DKOHOMHKY, TOJHTHKY, MOAPBIBaeT 3(pPeKTHBHOCTD
BCEX BUJOB MPABUTEIBCTBEHHBIX PEIICHUN U MPOTPAMM, HAHOCHUT YIIEpO COCTOSTHUIO MOPAN
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B obmectBe. Koppymiusi, kKak ouH U3 HanOoJiee onmacHbIX (PaKTOPOB OOIIECTBEHHOM KU3HH,
KpaiiHe HETaTUBHO BJIMSET HAa COCTOSIHUE HAI[MOHATIHHOU 0€30MacHOCTH TOCYIapCTBa B IIEJIOM
U CHCTEM €€ 00eCTIeYeHHSI.

Lenpto maHHON paOOTHl SBWUJIOCH BBISICHEHHE OCHOBHBIX 3aKOHOMEpPHOCTEH
pacrpocTpaHeHust KOpPYHIIMOHHON npecTynHocTH B Pecriybnuke benapychb ¢ 2014 o 2018 r.
B xome wuccnenoBaHus ObUIM TMPOAHATU3UPOBAHBI OQUIMANBHBIE JaHHBIE C TIpecc-
koH(pepenuuii Bepxosaoro Cyna PecnyOnuxu benapycs (nanee — BC) u crarucruyeckue
cBenenus BC o uncne mpuBJICYEHHBIX K YTOJIOBHOM OTBETCTBEHHOCTH U MEpPax yrOJIOBHOTO
HAKa3aHMS TI0 YTOJIOBHEIM JIeJlaM O KOPPYIIIMOHHBIX MPECTYIUICHUSX, a TAKKe 0(QUIIHATHHBIE
naHHble MuHucTepcTBa BHYTpeHHUX jaen PecryOnuku benmapychk 1o 3aperucTpupoBaHHBIM
ciydasM B3stouHnuecTBa B Pecniy6imke benapyce 3a 2014-2018 rr.

ITo nadopmanuu npecc-koudepennmu BC ot 18.02.2015, 3a 2014 r. 297 nur 6s110
OCYXJICHO 32 COBEpIIEHUE MPECTYIUICHUN KOPPYMIIMOHHOW HAMPaBICHHOCTH, T. €. Ha 25,8 %
6outbiire (Tem pocra (maiee — T.p.) cocraBua 125,8 %), yem B 2013 r. (236 mun) [2, c. 5].

Ha mnpecc-kondepennmu nepsoro 3amectutens llpeacenarenss Bepxosunoro Cypa
B. JI. KanuakoBuua ot 25.02.2016 6bu10 0T™MEdeHO, uTo B 2015 1. yxe 485 muIl ocyk1eHo 3a
COBEpIICHHE MPECTYIUICHUH KOPPYNIIMOHHOW HANPaBIEHHOCTH, 4TO Ha 63,3 % Oouble, yem
B 2014 r. [3, c. 2]. YcranoBieHo gainee, uto B 2017 r. 694 nuua ocyXAeHO 32 COBEPIICHUE
NPECTYIUICHUH KOPPYIIIMOHHON HalpaBIeHHOCTH, T. €. Ha 22,0 % Gobie, uem B 2016 1. [4].
B 2018 r. Takxe orMedaeTcs fTMHaMHUKa pocta: ocyxaceHbl 1 005 mwui, uro Ha 44,8 % Ooblie,
yeMm B 2017 1. [5].

CBonnble naHHble npecc-koHpepenuii BC u cratuctudeckux ceenenuid BC ¢ 2014
no 2018 r. mo npecTymieHUsIM KOPPYIIIMOHHON HAMPaBIEHHOCTH MPHUBEICHBI B TadiuIe 1.

Ta6numa 1 — KonuuecTBo suil, OCYKJIEHHBIX 3a KOPPYIIIMOHHBIE MPeCTyIuieHus B benapycu
¢ 2014 mo 2018 r., mo nanasiM BepxoBHoro Cyna Pecryonuku benapych

KHaI/[MeHOBaHHe 2014 12015| T.p., | 2016 | T.p., | 2017 | T.p., | 2018 | T.p.,
OpPPYIILHOHHOTO rog | ron % roj % roj % rox %
peCTyIUICHUS

[Tonydenue B3ATKH

(cr. 430 VK) 69 | 112 | 162,3 | 119 | 106,3 | 154 | 1294 | 313 | 203,2
Jada B3sTKU

(cr. 431 VK) 48 75 | 156,3 | 120 | 160 126 | 105,0 | 247 | 196,0
3noynorpebieHue

BJIACTHIO WJIU CITY-
XKEOHBIMH TTOJTHOMO-
yusimu (cT. 424 YK)
IIpeBbiienue BnacTy
WIIN CITY>KeOHBIX
TTOJTHOMOYHI
(cT. 426 YK)
XHUIlIEHUE MyTEM
370YTIOTPEOICHUS
CITy’K€OHBIMU 120 | 204 | 170,0 | 225 | 110,3 | 240 | 106,7 | 299 | 124,6
MOJIHOMOYHSIMU
(ct. 210 YK)
Bcero 297 | 485 | 163,3 | 569 | 117,3 | 694 | 122,0 | 1005 | 144,8

28 | 48 |171,4 | 56 | 116,7| 108 | 1929 | 60 55,6

16 | 27 | 1688 | 24 | 889 34 1417 | 40 | 117,6
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[lo pmanHbIM Tabmuubel 1 BUAHO, YTO MMEET MECTO IOCTOSHHAs JUHAMMKA pOCTa
NPECTYIUICHUH KOPPYILMOHHONW HANpaBJICHHOCTH, MPUYEM HE TOJBKO B OOIIEM, HO M IO
KaOKIOW oOTaenbHO B3ATOM cratbe YK. BpemenHoe cHMkeHHE ObUIO YCTaHOBIJIEHO I10
KOJINYECTBY OCY)KJIEHHBIX JIMI[ TOJIbKO B 2016 T. 3a MpeBbIIEHUE BIACTH WIN CIY>KEOHBIX
nosHomounit (ct. 426 YK) mo cpaBuenuto ¢ 2015 r. ¢ 27 pgo 24 nui (Temn mpupocra
coctaun 11,1 %) u B 2018 r. mo 370ymoTpeOJICHHIO BIACTBIO WM CIIy)KEOHBIMHU
nosHomouusiMu (cT. 424 YK) no cpaBuenuto ¢ 2017 r. co 108 no 60 nun (temn npupocra
cocraBui 44,4 %).

[To manueiM MunucTepcTBa BHyTpeHHUX nen Pecyonuku benapycs (nanee — MBJI),
YUCIIO 3aperuCTPUPOBAHHBIX ciaydaeB B3sTouHudecTBa ¢ 2014 mo 2018 r. takxke umeer
CTOWKYIO TEHAECHIMIO K pocTy: B 2014 r. 3apeructpuposano 782 npecrymienus, B 2015 r. —
1112 (T.p. cocraBun 142,2 % mno cpaBHEHHIO C MpeAbLAYIUM roaom), B 2016 r. — 1 254
(T.p. — 112,8 %), B 2017 r. — 1922 (T.p. — 153,3 %) u B 2018 r. — 1999 (T.p. — 104,0 %)
(tabmura 2) [6].

Ta0mauma 2

HaumenoBanue 2014 | 2015| T.p., | 2016 | T.p., | 2017 | T.p., | 2018 | T.p.,
MPECTYTUICHUSI roma romg % romg % romx % romg %
B3sTouHnuecTBo 782 | 1112 | 142,2 | 1254 | 112,8 | 1922 | 153,3 | 1999 | 104,0

[Ipu ananu3ze uHaeKkca BocnpusaTUa Koppynuuu B Pecrybnuke benapych, mo 1aHHBIM
MEXIyHapoJAHOM opraHu3auuu Transparency International, B 1menoM oTMmeuaeTcs
MOJIOKUTENbHASI MO0 cTabuibHas AuHamuka. OJHAKO Hallla CTpaHa MO-MPEKHEMY 3aHUMAET
BBICOKHE TTO3UIIMH M0 CPABHEHUIO C IPYTMMHU CTPAaHAMH, YTO YKa3bIBae€T Ha HEIOCTATOYHYIO
3 PEKTUBHOCTh MEPONIPHUATHI IO CHIKCHHUIO KOPPYIITMOHHBIX TIPeCcTyIIeHnH (Tabmuma 3).

Taobnuma 3
2014 2015 2016 | 2017 2018
[TokaszaTenu
ToJI Tof rof rof rof
WNHaekc BOCIpUATHSI KOPPYTIITHH 31 32 40 44 44
MecTo B peiTHHTE CTpaH 119 107 79 68 70

[Ipumensiemble Mepbl YTrOJOBHOM OTBETCTBEHHOCTHM HAaNpaBJIE€Hbl Ha JIOCTHKECHHUE
ITOCTABJICHHBIX YTOJIOBHBIM 3aKOHOM LI€JIEW UCIIPABIICHHUS JIML, COBEPLUIMBILNX IIPECTYIUICHUS,
U MPEYyNPEXKIECHUS] COBEPUICHUS MPECTYIUICHUN KaK 3TUMH, TaK U UHBIMU JullaMu. BmecTe
C TEM IIPUMEHSEMBIX MEP SBHO HEIOCTATOYHO I PEATBHOIO ITPOTUBOAEHUCTBUS KOPPYILUH,
YTO TOATBEPKIACTCS CTOMKOW TEHAEHIMEW pocTa dYHcia JHI, OCYXKICHHBIX 3a
KOppYNIMOHHBIC TpecTyIeHus. B 60opb0e ¢ 3TUM sIBIIEHHEM MEePBOCTETICHHO BAYKHBI YCUITUS
BCETO TPAXKIAHCKOTO OOIIeCTBa, 3aWHTEPECOBAHHOCTh HACENCHUS B OOHAPYKCHUH U
npeceuyeHnH (PaKTOB KOPPYMIIUU U TUKBUIAIIUH MPUUHH, €€ TTOPOKTAFOIINX.

CIIMCOK MCIIOJIb30OBAHHOM JINTEPATYPbI
1. Kontok, A. B. TIpokypopcko-cyneOHasi TpakTHKa TIO YrOJOBHBIM JIeJlaM O
KOPPYIIHOHHBIX M JPYTHX MPECTYIUICHUSAX MPOTUB MHTEPECOB CIYXKOBI : MPaKT. mocoodue /

A. B. Konrok, B. B. JloceB. — Munck : Akan. ynp. npu [Ipesuaente Pecnyonuku benapycs,
2018. - 336 c.
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st-v-respublike-belarus/. — Tata nocryna: 24.03.20109.

K conepxanuio

YK 343.295

E. . IATAPOBA

benapyces, Munck, HantnoHanbHBINM LIEHTP 3aKOHOIATEIBCTBA U IIPABOBBIX
nccnenoBanuii Pecryonmku benapychb

Hayunslii pykoBoauresns — 1. I'. Mopo3, kaHauaaT OpUIHYECKUX HAYK, TOLEHT

INPOBJIEMBI ITPABOBOTI'O OIIPEAEJIEHUSA ITOHATHUA
COCTOsAHUA ONIBAHEHUA B YI'OJIOBHOM 3AKOHOJATEJIBCTBE
PECIIYBJIMKU BEJIAPYCb

B c1.30 VYronoBnoro kozaekca (manee — YK) Pecrnybnmku Benmapych comepxurcs
HOpMa, MpeyCMaTpHUBAIOIIasi OTBETCTBEHHOCTh 32 COBEPIICHUE MPECTYIUICHHUS B COCTOSHUU
OIIbAHCHUA. O,Z[HaKO VK ne COACPIKHUT ONPCACTICHUA COCTOAHUS OIIbAHCHUS.

Bonpias coBeTckash SHIMKIONEAWS JaeT CIEAYIOIIEe ONpeNesIeHHe COCTOSHHIO
OTIbSIHEHMSI: «HapylIeHne (u3nonornyeckux (yHKIHMA OpraHu3Ma, M TPEexkIe BCEro ero
[ICHTPAIbHOW HEPBHOW CHCTEMBI, BCIIEACTBHE NpHEMa alKOTOJII W JPYTUX HAPKOTHKOB;
NPOSIBIIAETCS OECTIPUUMHHO PaJOCTHBIM, IPUTIOJHIATEIM HacTpoeHueM (3tidopust), Bo30yxe-
HHEM (B TSDKEJBIX CIIydasiX MEepPEeXOISIINM B yTHETEHHE), yTPaTod peanbHON OLEHKH 00cTa-
HOBKM». OIBSHEHHIO COMYTCTBYIOT pAa3JIMYHbIE HApYLIEHWs JEATENbHOCTH LEHTPAIbHON
HEPBHOI CHCTEMbI B 3aBUCHMOCTH OT KOJIMYECTBA YIOTPEOICHHBIX BEUIECTB U OCOOCHHOCTEN
OpraHM3Ma YeJIOBeKa.

Cornacno ct1.30 YK Pecnybnuku benapych, B mepedeHb BEIIECTB, YNOTpeOieHue
KOTOPBIX IPUBOAUT 4YCIOBCKA B COCTOAHUC OIBAHCHUS, BXOAAT QAJKOI'OJIbHBIC HAIIMTKH,
HApKOTUYECKUE CPENICTBA, NCHUXOTPOIHBIE BEUIECTBA, MX aHAJOTW M JIPyTHUE OJypPMaHHBAIO-
ye BemecTBa. Vcrnomb3ysi CBSI3KY «H IPYTHE», 3aKOHOIATeNIb CTABUT 3HAK PABEHCTBA MEXTY
BEILIECTBAMH, TEPEYHCICHHBIMA B JaHHOW cTaThe. Takas (OpPMyJIUpPOBKAa MPEACTABISACTCS
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HE BIIOJIHE KOPPEKTHOH. TepMHH «OQypMaHMBAIOIIME BELIECTBa» HCHoab3yerca B YK
Pecny6niuku Benapych B kauecTBe 0000maromeil XapakTepUCTUKU BELIECTB, BBI3bIBAIOIIUX
COCTOSIHUE OIbSHEHUS.

B menuinuHe Ans XapakTepUCTHUKM YKa3aHHBIX BELIECTB YHOTpeOsseTcs MOHSITHE
«IICUXOAKTUBHbIE BelecTBay. [loJg TCHUXOaKTUBHBIM TMOHHUMAETCS JI000€ XUMHUYECKOe
BEIIIECTBO, CIOCOOHOE IpU OJHOKPAaTHOM IIpHEME H3MEHATh HACTPOEHHUe, (u3nueckoe
COCTOSIHUE, CAMOOUIYILIIEHHE U BOCIPUSATUE OKPY’KAIOLIEro, a IPU CUCTEMATUYECKOM IpUeMe
BBI3BIBACT ICUXUYECKYI0 M (U3NYECKYI0 3aBUCHUMOCTb. K IICHXOaKTHBHBIM BeEILECTBAM
OTHOCSIT XUMUYECKUE COEIUHEHMSI, BXOISAIIUE B COCTAB CHUPTHBIX HAIIUTKOB, JIEKAPCTBEHHBIX
[penapaToB, CPEJICTB IPOMBIIIJIEHHON M OBITOBOM XUMMHM, OHOJIOrMYECKHX CyOCTpaToB
(pacTeHuii u rpudoB).

Bmecte ¢ Tem JleKapCTBEHHBIE CpEJICTBA C ICHUXOTPOIHBIM 3(p¢deKkToM —
«TICUXOTPOIIHBIE BEIIECTBA», Pa3pElICHHbIE K MEAMLIUHCKOMY INPHUMEHEHHIO, — TPeOyroT
COOCTBEHHOT'O OIPEJENICHHs], PABHO KaK U HApKOTHUYECKUE CPEACTBA, TOKCUYECKUE BEILECTBA.
OO0s3aTeNnbHBIM IIPU3HAKOM IIPAaBOBOTO XapaKTepa HA3BAHHBIX KAaTETOpUM SBISETCS HX
BKJIIOUEHUE B COOTBETCTBYIOIUH IiepedeHb. Tak, HApKOTUYECKUM CPEICTBOM SIBISETCS
KaKJ0€ «BEIIECTBO IPHUPOJHOTO WJIM CHHTETHYECKOIO IPOUCXOXAECHUS, BKIIOUEHHOE B
[IepeueHp HAPKOTUYECKUX CPENCTB, IICUXOTPOIHBIX BEIECTB U UX IIPEKYPCOPOB.

Benopycckoe 3aKk0HOIAaTENBLCTBO onpeAesseT u aupdepeHIupyeT Takue MOHATHS, KaK
«QJIKOTOJIbHAs MPOAYKLUS» U «HEIUILEBAsl CIIUPTOCOAEPKAILAs IPOAYKIMs». B 3TOM cMbIciie
COEJIMHUTEINIbHBIN COI03 «W» CBUJETEIIBCTBYET O Pa3jIMYHOM IIPOUCXOXKIACHUM HCCIIETYyEMOMN
IPOAYKIMH, OJHAKO €CThb OCHOBAaHHA II0JIaraTb, 4TO QJKOrOJbHAs NPOAYKLHS SIBISETCS
COCTaBHOM YaCThIO LIEJIOr0, IPEACTABIEHHOIO B BUJIE€ CIIUPTOCOAEPKALLEH TPOAYKIIUH.

O06o0muast Kpyr BeIIECTB, YNOTpeOJEHHE KOTOPBIX CHOCOOHO NPUBECTH JIMIO B
COCTOSIHUE OIBbSHEHUS, MOXKEM IMPUUTH K BBIBOJY O TOM, YTO JAHHBIC BEIECTBA HUMEIOT
IICUXOAKTHUBHBIA XapakTep U MOTYT BIMTh Ha ICUXUYECKOE COCTOSHUE CyOBEKTa.

Kpome Toro, ans wuccnenoBaHuss Ae(PUHHULNN TIOHSATUS «COCTOSTHUE OIbSHEHUS
BOXXHYIO pOJIb UI'PAeT TO OOCTOSATENBCTBO, UTO JIMLO HAaXOAWIOCh B COCTOSIHUU ONbSHEHHUS
B MOMEHT COBEPIIEHUS NPECTYIICHUS.

Hcxons u3 Teopun IPUYMHHON CBSI3H, CIELYET, 4TO:

—JIMIO YNOTPEOMIIO aJKOrOJbHOE, HAPKOTUYECKOE, IICUXOTPOIHOE WM WHOE
IICUXOAKTUBHOE BEILECTBO;

— ynotpeOJieHue TaHHBIX BEIIECTB IOBJICKIO HApyIIEHHE TCHUXUYECKUX (HyHKIHA
OpraHusMa, T. €. aHOMaJIBHOE COCTOSIHUE NICUXUKHY;

— B JJAaHHOM COCTOSIHHHM JIMLIO COBEPUIMIIO IPECTYIICHHUE.

CrnenoBatenbHO, I BIUSHUS HA YTOJIOBHYIO OTBETCTBEHHOCTh COCTOSIHUSI OIIbSTHEHUS
JMIAa, COBEPIIMBUIETO MPECTYIJIEHUE, HEOOXOIMMO HAMYME BCEX TPEX YKa3aHHBIX KpHTE-
PHEB TaHHOTO COCTOSIHUSA. C y4ETOM NEPEUNCIICHHBIX KPUTEPUEB COCTOSHUE ONBSHEHUS — 3TO
QHOMAJIbHOE IICHXMYECKOE COCTOSHME JIMIa B MOMEHT COBEpIUEHUS IPECTyIUICHUS,
BBI3BAHHOE YINOTPEOJIEHUEM alIKOTOJIbHBIX, HApPKOTHYECKHUX CPEJICTB, ICHUXOTPOMHBIX
BELIECTB, X AHAJIOTOB, TOKCUYECKUX MM UHBIX ICUXOAKTHBHBIX BEIECTB.

CIHCOK UCIOJIb30BAHHOM JIUTEPATYPhI
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npaBoBoit uHpopmM. Pecn. benapycs. — Munck, 2019.
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II. B. ITATIIKOBA
benapycs, bpect, bpectckuii rocynapctBennsii yauepcuret umenu A. C. [lymkuna
Hayunsii pyxoBoaureins — E. B. PomaHIOK, cTapiinii npenojgaBareib

YI'OJIOBHASA OTBETCTBEHHOCTD 3A )KECTOKOE OBPAIIEHUE
C ’KUBOTHBIM I10 3AKOHOJATEJIbCTBY PECIIYBJIUKH BEJIAPYCb,
POCCUUCKOU ®PEJEPAIINU U YKPAUHBI

B Hacrosiiee BpeMsi BOIIPOC O 3aIUTE )KUBOTHBIX CTAHOBUTCS BCE O0JIee aKTyalbHbIM.
BBuy TOro 4tro HpPAaBCTBEHHOCTh HAIIETO OOIIECTBA MEHSETCS, MPOUCXOIUT U3MEHEHUE
OTHOIICHUN KaK MEXIy JIIOJbMH, TaK M MEXIy YEeIOBEKOM M >KMBOTHBIM. Bce uame cramu
MPOUCXOAUT CIy4Yau >KECTOKOTO OOpalleHUsi C >KMBOTHBIMH, OTCIOJIa CJEAYeT, YTO 3alluTa
HeoOXoIuMa HE TOJIBKO JIIOASM, HO M JKMBOTHBIM. B CBSI3W C 3THM CTajau NPUHUMATHCS
pa3iryuHble HOPMATHUBHBIE MPaBOBBIE aKThI MO 3alIUTE XKUBOTHHIX. K HUM MOXHO OTHECTH
Konexc Pecny6muku benapych 00 aJIMHUHUCTPAaTHBHBIX IPAaBOHAPYLIEHUSX, 3aKOH
Pecriybnuku benapych «O KMBOTHOM Mupe», NpOeKT 3akoHa «OO0 oOpamieHun c
JKUBOTHBIMU», & C HEJAABHUX IMOp U YTOJOBHBIA KoAekc. Hamnyme NaHHBIX HOPMAaTHUBHBIX
IIPABOBBIX aKTOB CBUJETENILCTBYET O TOM, 4To PecmyOmmka bemapych nmpuHHUMaeT Mepshl,
HEOOXOUMBbIE Ul 3allUThl KUBOTHBIX OT XECTOKOTO OOpaIleHUs C HUMH. YTOJOBHBIN
konekc (manee — YK) PecnyOnuku benapych conepXuT cTaThio, MOCBAIMIEHHYIO KECTOKOMY
oOpareHuto ¢ KUBOTHBIMH. ITO cT. 339-1 «KecTtokoe oOpalieHHe ¢ )KUBOTHBIMY, COCTOSIIA
u3 nByx 4acteil. B coorBercTBum € 4. 1 cT. 339-1 YK, «wkecTokoe obparieHue ¢ )KUBOTHBIM,
MOBJIEKIIIEE €ro THOenb WIN yYBEeYbe, COBEPIICHHOE U3 XYJIMTaHCKUX, KOPBICTHBIX MM MHBIX
HU3MEHHBIX MOOYXAeHWH JMOO0 B MPUCYTCTBUM 3aBEIOMO MAaJOJETHET0, HaKa3bIBACTCS
0O0IIeCTBEHHBIMH paboTaMH, WK WTpadoM, UM UCIPABUTEIbHBIMU paboTaMu Ha CPOK J0
OJIHOTO rojia, WK apectom». To ke IelcTBUE, COBEPIIEHHOE MOBTOPHO MO0 TPYMIION JIUII,
HAaKa3bIBAETCS apecTOM, WIM OrpaHHMYEHHEM CBOOOIBI HAa CPOK JIO OJHOrO Troja, WIH
JTUIIIEHUEM CBOOOIBI Ha TOT k€ CpoK [1].

OnHako Ha CErOMHSIIHUI TE€Hb HEOOXOAMMO Y)KECTOYEHHE YTOJOBHOW OTBETCTBEH-
HOCTH 3a JKECTOKOE OOpallleHHe C >KMBOTHBIM. OJTO CBSA3aHO IMPEXJIE BCETO C POCTOM
3apETUCTPUPOBAHHBIX CIy4YaeB MPOSBICHHUS >KECTOKOCTH IO OTHOLICHHIO K YKMBOTHBIM,
a TaKKe ¢ TeM, YTO JaHHasl CaHKIMs yTpartuia cBoro 3ddextuBHOCTh. [To cpaBHenuto ¢ YK
Poccuiickoit @enepanuu, yrojioBHas OTBETCTBEHHOCTh B PecmyOinke bemapycek sBnseTcs
MeHee skecTkoil. Tak, cT.245 VYK Poccuiickoit ®enepannn <« Kectokoe oOpamieHue c
KUBOTHBIMH» TIPEAyCMAaTPUBAET, YTO IKECTOKOE OOpalleHHe C IKUBOTHBIM B IIEJAX
NPUYMHEHUS eMy Oonu U (WJIu) CTpaJaHWii, a paBHO M3 XYJUTAHCKHX TMOOYXICHUA WIH U3
KOPBICTHBIX TOOYXIEHHH, IMOBJIEKIIee ero rudenb WM YBe4Ybe, HaKaszbIBaeTcs MITpadoMm
B pa3Mepe J0 BOCBMMJIECATH ThICSU pyOsield WM B pa3Mepe 3apa0OTHOM IaThl UM MHOTO
JI0X0J1a OCYXKJACHHOTO 3a MEPHUOJ JO IIECTH MECSIEB, MO0 00s3aTeNbHBIMU paboTaMu Ha
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CPOK JIO TPEXCOT IIECTUACCITH YaCOB, TUOO UCTIPABUTEIBLHBIMHA PabOTaMH Ha CPOK JIO OJTHOTO
roja, 100 OrpaHHYEHHUEM CBOOOJBI HAa CPOK JI0 OJHOTO roja, JIMOO apecToM Ha CpPOK J0
NIECTH MECSAIEB, JHOO IJMIIICHHEM CBOOOJBI Ha CPOK 1O Tpex JeT. To ke [esHue,
COBEPILEHHOE TPYNION JIUL, TPYNHOM JUIl MO MPEABAPUTEIBHOMY CrOBOPY WJIM OpPraHU30-
BAaHHOW TPYINIOH, B TNPUCYTCTBUM MAJIOJIETHETO, C MPUMEHEHHEM CaJUCTCKUX METOIOB,
¢ MyONMMYHOM JEeMOHCTpaIlel, B TOM YHCIE B CpPEACTBAX MAacCOBOW HH(OpManMHU WU
nH()OPMAITMOHHO-TEIEKOMMYHHUKAITMOHHBIX CeTAX (BKIIOYas ceTh VIHTEpHET), B OTHOIICHUH
HECKOJIbKUX JKUBOTHBIX, HAKa3bIBa€TCs MTPaoM B pa3Mepe OT CTa THICSY J0 TPEXCOT ThICAY
pyOneit wim B pazmepe 3apabOTHOU IUIATHI MM WHOTO J0XO0JIa OCYXKICHHOTO 3a MEPHO OT
OJIHOTO TrojJia 0 JABYX JET, TUOO HCIPaBUTEIbHBIMU paboTaMu Ha CPOK JO JIBYX JIET, JUOO
NPUHYAUTEITFHBIMA pa0OTaMU Ha CPOK JIO IATH JIET, TMOO JTUIICHHEM CBOOOJIBI Ha CPOK OT
TpeX A0 MATH JeT [2].

[IpuMeuaTenbHBIM Takke OyAET U MPUMEP 3aKPEIUICHUS YTOJIOBHONW OTBETCTBEHHOCTH
3a paccmarpuBaeMoe npectyiuieHrne B YK Ykpaunsl. CornacHo JaHHOMY KOJIEKCY, CTaThs,
MOCBSIIEHHAS )KECTOKOMY OOpaIEHHUIO C )KMBOTHBIMU, COCTOUT U3 TpeX vacTeil. Jucmno3uimm
ABIISIFOTCSL cxokuMHM Kak ¢ YK Pecny6nuku benapycs, Tak u ¢ YK Poccuiickoit deneparun.

Tak, cornmacHo YK VYkpaunsl, kecTokoe oOpalieHrue ¢ >KHBOTHBIMH, OTHOCSIIIUMUCS
K [T03BOHOYHBIM, B TOM 4HCJI€ OECHPU30PHBIMU KMBOTHBIMH, COBEPUICHHOE YMBIIIJICHHO U
MpHUBEIIee K YBEUBIO WIH TMOETU KUBOTHOTO, 4 TAK)XKE HATPABIMBAHUE KUBOTHBIX JAPYT Ha
Jpyra Wid JpyruX *KUBOTHBIX, COBEPIIEHHOE U3 XYJIUTaHCKUX WM KOPBICTHBIX MOOYXKICHUH,
nyOJIMYHBIC TPU3BIBEI K COBEPIICHHUIO ICHCTBHMA, KOTOPHIE HWMEIOT MPU3HAKH YKECTOKOTO
oOpallleHusI C JKMBOTHBIMH, a TakXK€ paclpoCTpaHEHHE MaTepuaioB C TMPU3BIBAMU K
COBEPIICHUIO TaKUX JACHCTBUU HAKA3bIBAIOTCS apEeCTOM Ha CPOK IO IIECTH MECSIEB WIH
OTrpaHMYEHUEM CBOOOJBI HAa CpPOK 10 Tpex JeT. [lo 4.2 Te ke NeHCTBUS, COBEpIICHHbIE B
MPUCYTCTBUU MAaJIOJIETHETO WM HECOBEPIICHHOJIETHETO, HAKa3bIBAIOTCS OrPaHUYCHHEM
cBOOOBI HA CPOK OT TPeX MO MATHU JIET WU JHIIEHUEM CBOOOABI Ha CPOK OT TpeX A0 MATH
ner. Ilo 4.3 nelcTBUs, NPEeayCMOTPEHHBIE YACTSIMU TEPBOM WM BTOPOM CTaThu 00
OTBETCTBEHHOCTH 3a J>KECTOKOe oOpalleHue C >KMBOTHBIMH, COBEpUICHHBIE C 0c000it
YKECTOKOCThIO WJIM B MPHUCYTCTBUM MAJOJETHErO0 WJIM HECOBEPIIEHHOJIETHETO, WM K JIBYM
u O6onee JKMBOTHBIM, WJIM TIOBTOPHO, WJIM TPYIIOM JHI, WIH COBEPIICHBl AKTHBHBIM
croco0oM, HaKa3bIBAIOTCA JTUIIIEHUEM CBOOOIBI HA CPOK OT MSATH 10 BOCbMH JIeT [3].

Takum oOpa3om, U3 MPUBEICHHBIX MPUMEPOB BHUIHO, YTO YTOJIOBHOE HaKa3zaHUE 3a
KECTOKOE oOpallleHue C )KUBOTHBIMU Kak B Poccuiickoit denepanuu, Tak B YKpauHe HAMHOTO
cTpoxe, 4yeM B PecnyOnuke bemapych. CaHKIMs HOpPMBI, TpeaycMaTpUBAIONIel Haka3zaHUE
3a JKECTOKOoe oOpalleHue ¢ KUBOTHbIMHM, B YK VYkpaunsl siBisieTcs HambOosee >KEeCTKOH Mo
cpaBHeHuto ¢ Poccueir n benmapycpro. B cynaeOHON TpakTHKe MOKa3aTeIbHBI CIIETYIOITHE
MIPUMEPBI.

ITo coBOKYMHOCTHM JABYX MpECTYIUICHUH, MpeaycMoTpeHHbIX 4. 1 c¢T. 119 «¥Yrposa
youiictBom» u 4.1 cT.245 «Kectokoe oOpamenue c xuBoTHbIMM» YK Poccuiickoit
®denepanyl, MPUTOBOPOM MHpOBOro cyabu 47 cynebHoro yuactka JKene3HoJopOKHOTO
cyneOHoro paifoHa Obi1 ocyxneH K., KOTOpwIA, HaXomsch y ce0s JoMa B aJIKOTOJIEHOM
COCTOSIHMM, yOWJI KoTa cBoei 23-metHedd modepu M. IlpumeHsiss caauiCTCKUe METOJBI,
OCYXKJICHHBII KyXOHHBIM HOXXOM HaHEC €My MHOXKECTBCHHBIC pPaHEHHUS, OT KOTOPHIX
JKUBOTHOE CKOHYaJIOCh. [locime 3Toro oH cran yrpoaTh M 3aMaxXMBaThCsl HOKOM Ha J104Yb,
KOTOpasi BEpHYJIach JOMOW W yBHUJEIA U3PE3aHHBIN Tpyn AoMaiiHero nuroMia. Cy1 mpUroBo-
pun K. x 8 mecsanam nuieHust cBo060Abl ¢ OTOBIBAHMEM HaKa3aHUS B YCIOBHSX MOCEJICHUS.
Eme omnuM mpumedaTeNnbHBIM MPUMEPOM OyAET SBIATHCSA AesiHue T., MpeaycMOTPEeHHOE
4. 1. cT. 245, nonekmiee rHOEIb >XKMBOTHOTO, a TAaKXKe COBEPIICHHOE W3 XYJIHUTAHCKUX
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noOy>XJIeHul, ¢ NPUMEHEHHUEM CaJUCTCKUX METO/J0B, B MPHUCYTCTBUU MAaJIOJIETHETO.
T. yMBIIIJIEHHO CXBaTHUJIa CUJAILYIO HA 3eMJIe YTKY U, AepkKa pyKaMH, cTajia OUuTh roJ0Boi 00
YpHY, 3aTe€M €10 ObLIO HaHeceHO 4 yJaapa ToJIoBOi YTKH O KyCThl, Iociie T. crana «MOTBUISATh
TOJIOBY YTKW» IPOTHUB 4acoBOi cTpenku. Cya npusHan T. BUHOBHOM B COBEPIIEHUH IPECTYTI-
nenusi, npeaycmorpeHHoro 4. 1 cr. 245 YK Poccuiickoit ®enepanuu, U Ha3HaYWI e
HaKa3aHUE B BHJIE MCIPABUTENBHBIX pabOT Ha CPOK JEBATh MECALEB C YJepKaHHEM
exeMmecsiuHo B joxon rocyaapctBa 10 % w3 3apabotka ocyxneHHou [4]. [IpuBencHHBIC
IPUMEPBl JIEMOHCTPUPYIOT IIMPOKYH) IPUMEHSEMOCTb YIOJOBHOM OTBETCTBEHHOCTH 3a
JIesTHAE, BBIPAKEHHOE B JKECTOKOM OOpAaIlleHHH C >KUBOTHBIMHU, a Takke 3((EKTUBHOCTh U
PE3yJIBTATUBHOCTH JAaHHOW HOPMBI.

Takum oOpa3om, BBHAY BCETO PAaCCMOTPEHHOIO paHee, LelIecoo0pasHbIM Oyjaer
Y’)KECTOUMTh YIOJOBHYIO OTBETCTBEHHOCTb 3a JKECTOKOE OOpallleHHe C JKUBOTHBIM B
Pecny6iuke benapych, a Takxke BBECTH JOMOJHUTEIbHYIO OTBETCTBEHHOCTh 32 (DaKTHI
TpaHcasAuuu B VIHTEpHETE CLIEH JKECTOKOCTUM M HACWIMs HaJ JKUBOTHBIMH, 32 BOBIICYCHHE
BOTy JIEATENbHOCTh HECOBEPIIEHHOJETHUX. Takoe wu3MeHeHue OyleT CcrnocoOCTBOBATH
COKPAILEHUIO KOJUYECTBA COBEPIIAEMBIX NPECTYIUICHUH B OTHOIICHHUU JKUBOTHBIX, a TaKKe
OKa3bIBaTh MPO(PUIAKTHUECKOE BO3ACUCTBHE HA MPECTYIUICHHUS JAHHOTO BHJIA.
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ITPABOBOE INOJIO)KEHUE CTATUCTA KAK YYACTHHUKA
YI'OJIOBHOI'O MPOLECCA B PECITIYBJIMUKE BEJIAPYCb

JleiicTByromuM YTOJIOBHO-TIponiecCyaabHbIM KojaekcoM (nanee — YIIK) PecnyGumku
Bbenapych mnpemycMOTpeH miepedyeHb I, yYacTBYIOUIMX B YTOJOBHOM Iporecce. Tak,
cormacao 1. 49 cr. 6 YIIK Pecny6muku benmapych, y4acTHUKaMH YTOJIOBHOTO TIpoIiecca
ABIIIOTCA: CYJIbs, TMPOKYpPOp, TOCYAApCTBEHHBI OOBHUHUTENb, HAYaJIbHHUK CIEACTBEHHOTO
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noJipa3ziesieHus, CleJoBaTelNb, HaYaJbHUK OpraHa J03HaHus, JIML0, IPOU3BOASIIEE JO3HAHUE,
NOJ03peBacMblii, OOBHMHSEMBIH, 3aIUTHHUK, MOTEPNEBIINH, YaCTHBIH OOBUHMTEINbD,
IpaXXAaHCKUI UCTel, TPakKIaHCKUI OTBETYMK, 3aKOHHBIE MPEICTABUTENN U MPEICTABUTEINH,
ceKperapb CyZeOHOro 3acenaHus (cekperapb CyAeOHOro 3acefaHHus — IMOMOIIHHUK CYy/bH),
CBUJETENb, JKCIEPT, CIELUUAINCT, MEPEBOAUYMK, NOHATOM M HHBIE JHIA, TPUHUMAIOLIUE
ydacTHe B YroJIOBHOM Ipoliecce B cooTBeTCTBMM ¢ HacTosumM Konxekcom. CorsacHo ri. 7
VIIK Pecnybnuku benapych, HMHBIMM YYaCTHUKAMH YTOJIOBHOTO IIpoOlLiecca SIBISIIOTCS
CBUJIETENb, IBOKAT CBUIETENS, IKCIEPT, CIIELIUATIUCT, IEPEBOJUHK U TOHATOM.

Ha ocHOBaHMM BBIIIEU3JI0KEHHOIO MOYXHO CZAEJIAaTh BBIBOJA O TOM, YTO CYLIECTBYIO-
MM 3aKOHOJATEIbCTBOM OIPAaHUYEH NEpedYeHb YYAaCTHUKOB YrOJIOBHOIO Iporecca. Bmecre
C TEM IIpH IPOBEJEHUM PsiJia CIEACTBEHHBIX JIEUCTBUN OpraHy NpeIBapUTEIbLHOTO CIIEICTBUS
HNPUXOAMUTCS MPHUBJIEKATh UHBIX JIMII, CTaTYyC KOTOPBIX B JEHCTBYIOLIEM 3aKOHOJATEIbCTBE HE
onpezeneH. Tak, Npu MPOBEIEHUU TAKOIO CIIECACTBEHHOI'O JEHCTBUS, KaK CIIEJACTBEHHBIN
SKCHEPUMEHT,  OpPraHOM  IPEJIBApPUTENBHOTO  CIEACTBUS  IPUBIEKAETCA  CTATUCT
(nemoHcTpaTop).

Hurtepuer-pecypcom Wikipedia.com maercs cieayroliee 3HAYEHHE CJIOBA CTATHUCT:
CTaTUCT — aKTep KUHO WJIM Tearpa, MCIOMHSIOMMN poiu Oe3 CIOoB, a TaKKe NEPEeHOCHOE
3HAQYEHUE: CTAaTUCT — YEJOBEK, HE IPUHUMAIOIIMN AKTUBHOIO Y4YacTUs B 4eM-Iu0o,
MOJYAJIMBO MPHUCYTCTBYIOMIUN MPH YeM-IH00, HE OKa3bIBAIOIINI BIUSHHUS Ha 4TO-T100. Tem
e PecypcoM 3aKpEeIUIEHO MOHATUE «IEMOHCTPATOP» — TOT, KTO JEMOHCTPUPYET KOro-auoo,
4yT10-71100 [1]. Ha OCHOBaHWU BBIMICH3IIOKEHHOTO MOXXHO CJIEJIaTh BBIBOJA O TOM, YTO JIHILY,
KOTOpOE€ MPUHMMAET Y4acTUe IpH IPOBEJCHUU CIEJCTBEHHOIO [JEHCTBUS B KayecTBe
cTaTvcTa (IEMOHCTpaTOpa), MPUCYIIU MPU3HAKU O0OUX PAacCMOTPEHHBIX 3HaueHH. Bmecte
cTeM B OOJBIIMHCTBE CIIy4yaeB MpPH IPOBEAECHUU CJIEICTBEHHBIX IEHCTBMH C ydacTHEeM
cTaTMcTa (JIEMOHCTpaTopa) Ha JaHHYIO poJib NOJOMpaeTcs JUIo, KOTOpoe Hanbosee
HOJXOAUT MO CBOUM «IlapaMeTpam» JUIsi OOBEKTUBHOCTH IPOBEAEHUS CIIEJCTBEHHOTO
nerictBud. Hanpumep, B citydae mpoOBEAEHHUS CIEACTBEHHOIO dKcnepumenTa o aenam o ATII,
B pe3yJibTaTe KOTOPOro MOru0 Memexos, JUIsl NPOBEAEHUs CIEICTBEHHOTO SKCIEPHUMEHTa
BBUY HEBO3MOXXHOCTH Y4acTHs MMOTEPIIEBIIETO MOAOUPAETCS JIUI0, HANOOJIee CX0KEe ¢ HUM
[0 MapaMerpaM, KOTOPOMY, I[OMHMO BCEro IpOYero, MpPeJOCTaBISAETCS MaKCUMAaJIbHO
npuONMKeHHAsT 10 BHAY OJEXKIa, T.€. CTaTUCTY (IEMOHCTpATopy) MpHUIAeTCs BHUI
HOTEPIIEBLIETO JINLA.

st opMHUpOBaHUS MOHITHS CTaTUCTA (IEMOHCTPATOPa) KaK YYaCTHUKA YTOJIOBHOTO
nporecca  HeoOXoaAuMO — 0003HA4MTh, YTO, IO  HAlleMy MHEHHIO, CTaTUCTOM
(IeMOHCTPATOPOM) HE MOXKET SIBJIATHCS 3aMHTEPECOBAHHOE B MCXO0/I€ YIOJIOBHOIO Jieja JIUILIO.
Taxum 06pa3zom, MOKHO c(hOpMyJIMpOBaTh Cenyollee NOHATHE CTAaTHCTa (JIEMOHCTpATOpa)
B YTOJIOBHOM IIpPOLIECCE: CTATUCT (JEMOHCTPATOp) — HE 3aMHTEPECOBAHHOE B HCXOJE
YTOJIOBHOT'O JleNla JIMLO, YYacTBYIOIIEEe B MPOM3BOJCTBE CJIEICTBEHHOIO NCHCTBUA B IIEAX
BOCTIPOM3BEICHUS JICHCTBUS, 0OCTAHOBKH MJIM UHBIX OOCTOSTEIHCTB ONPEACICHHOTO COOBITHS
B ClTyyasiX, IPeAyCMOTPEHHBIX HACTOSAIIMM KOJEKCOM.

KakoBbl e y JaHHOro y4yacTHHMKa YIOJIOBHOIO IIpoliecca IpaBa M O0S3aHHOCTH?
HanOonee OIM3KMM yYaCTHMKOM IO CTaTyCy, KaKk HaM Ka)keTcs, siBiseTcst moHsTol. Tak,
c yuetoM cT. 64 YIIK naubonee npueMiaeMbIMU BUIATCS CIAEAYIOIIME NpaBa U 00A3aHHOCTH
cratucta (nemoHcTpaTtopa). CTaTUCT (IEMOHCTpaTOp) MMEeT MpaBo: 3HAaTh, B MPOBEICHUU
KaKoro CJIEJCTBEHHOrO JIEHCTBUS OH Y4YacTBYET, KTO PYKOBOJUT U KTO YYacTBYET B €ro
IOPOM3BOJICTBE; JeflaTh IO IIOBOJAY CJIEICTBEHHOIO JEHCTBUS 3asBICHUS W 3aMeyaHMs,
MOJIJIEKAIIE 3aHECEHHUIO B TIPOTOKOJ; 3HAKOMUTHCS C MPOTOKOJIOM CJIEJICTBEHHOTO JIEHCTBUS,
B KOTOPOM OH Yy4YacCTBOBAJ; IMOJy4yaTh BO3MEIEHHE MOHECEHHBIX UM PACXOJOB, CBSI3aHHBIX
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C yuyacTHeM B TPOU3BOJACTBE CJCACTBEHHBIX neicTBHM. CTaTHUCT (IEMOHCTpATOp) OO0s3aH:
SBIIATHCS MO BBI30BAM OpraHa YrOJIOBHOTO IMPECIEOBAHUS, YIOCTOBEPUTh CBOEH MOIIMHUCHIO
B IIPOTOKOJIE CJIEJICTBEHHOTO JCUCTBUS (DaKT TPOU3ZBOJACTBA STOTO JEUCTBHS, €ro XOI H
pe3yNIbTaThl; COOIOIATh OPSAIOK MPU MPOU3BOJCTBE CIEICTBEHHBIX ACHCTBUIA; MOAUYUHATHCS
3aKOHHBIM PACIOPsHKEHHST OpraHa YroJIOBHOTO IMPECIICIOBAHMS; HE pasrialiarh CBEACHUS 00
00CTOSITENBCTBAX J€Nia WU WHBbIE JaHHbBIC, CTaBIIME €My U3BECTHBIMH B CBSI3U C y4aCTHUEM
B IIPOM3BOJICTBE IO YTOJIOBHOMY JI€ly, €CIM OH ObUI HpEeaymnpexaeH 00 3TOM OpraHoM
YTOJIOBHOT'O MPECIICIOBAHUS.

Bwmecte ¢ Tem xorenock Obl 00paTUTh BHUMaHHE Ha TaKoW HIoaHc. BBuay Toro, uto
MOJIO’KEHUE CTaTHCTa Ha 3aKOHOJIATEIILHOM YPOBHE HE 3aKPEIICHO, OH, B OTJIMYHE OT MHBIX
YYaCTHUKOB YTOJIOBHOTO IIpoliecca, HE WMEET IpaBa Ha BO3MEIICHUE IMOHECEHHBIX UM
pPacxo/ioB, CBSI3aHHBIX C y4acTHUEM B MPOU3BOJICTBE CIEACTBEHHBIX ICHCTBHIi, 4TO, Ha HaIl
B3IJISAJ, YIIEMJISIET MpaBa JIMIA, YYACTBYIOIIETO B KAa4yeCTBE CTAaTUCTA MpPHU IPOU3BOJCTBE
CJIEACTBEHHBIX NCUCTBHUI.

[Ipoananu3upoBaB BHIIEU3I0KEHHOE, MOXXHO IPUUTH K BBIBOJY O TOM, YTO B HACTOS-
miee Bpems B YIIK Pecniy6uku bemapycs nmeercs nmpo6ei B CBS3H ¢ OTCYTCTBHEM 3aKperiie-
HUS CTaTyca TaKOTO YYaCTHHKA YTOJIOBHOTO IMPOIIECCa, KaK CTAaTUCT (IEMOHCTPATOP), B CBSI3U
C YeM IpU MPOU3BOJCTBE psAa CIEACTBEHHBIX JACUCTBUN MPOUCXOIUT Ka3yHCTHUUECKas
CUTyalusi, a UMEHHO NpH JaJbHEUIIEM COCTaBJICHUU MPOTOKOJA CIIEJCTBEHHOIO JIEUCTBUS
YKa3bIBa€TCS HECYLIECTBYIOIIMA YYaCTHHUK, a HEMOCPEICTBEHHO TpU IPOBEICHUU
CJIEJICTBEHHOI'0 JIEWCTBUS JIMIO, YYACTBYIOILEE B KaueCTBE CTAaTUCTA (JIEMOHCTpaTopa), 1o
CyTH, HE HMEET MpaB M OOA3aHHOCTEH, YTO HPOTUBOPEYUT OCHOBAM CYIIECTBYIOLIETO
3akoHoJaTenbCcTBa PecnyOnnku benapych Kak JeMOKPaTHYECKOT0 rocy1apCTBa.

Ha ocHoBaHMM BBIIIEU3JI0KEHHOTO CUUTAEM HEOOXOIMMBIM BHECTH NMPEJIOKEHHE O
HeoOxoauMocTu 3akperuieHns B cyulectByromeM YIIK Pecny6nuku benapyce HOpwBL,
perJaMeHTHPYIOIIeH MpollecCyalbHbIl CTaTyC CTaTHCTa (IEMOHCTpAaTopa) Kak ydacTHUKA
YTOJIOBHOTO IpOLIEcCa, AaB €My 3aKOHOJATEIbHOE OIpENEICHUE M HAJEIUB €ro InpaBaMH U
00513aHHOCTSIMHU.
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YI'OJJOBHASI OTBECTBEHHOCTbD 3A OCYHIECTBJIEHHE
HNPEAINNPUHUMATEJIBCKOU AEATEJBHOCTHU BE3 CHELIUAJIBHOT'O
PASPEHIEHUSA (JIMIOEH3UUN)

OOmiee ompeaencHue MPeANPUHUMATENHLCKON NeATeIbHOCTH AaHo B cT. | ['paxman-

ckoro kozaekca Pecniyonuku benapych (manee — I'K), cornmacno n. 1 xoTopoii npeanpuHumMa-
TENBCKasl ACATENBHOCTh — 3TO CAMOCTOSATENbHAS ACATEIFHOCTD IOPUANIECKUX U (PU3NIECKUX
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JIMII, OCYIIECTBIsIeMast UMH B TPAKIAHCKOM 000pOTE OT CBOETO MMEHH, Ha CBOW PHUCK U TOJ
CBOIO0 MMYIIIECTBEHHYIO OTBETCTBEHHOCTh M HANpaBlieHHAas HAa CUCTEMATHUYECKOE MOIyueHUe
npuOBUTH OT TIOJB30BAHUS MMYIIECTBOM, MPOJAXKH BEIICH, MPOMU3BENEHHBIX, NepepadoTaH-
HBIX WU MPUOOPETEHHBIX YKa3aHHBIMU JIMIIAMU AJIS TMPOAAXKH, a TaKKe OT BBHITOJHEHHS
paboT WK OKa3aHUS YCIYT, €CIH 3TU pabOThI WK YCIIyTH MIPEeIHA3HAYAIOTCS AJIs pealn3aluu
JPYTUM JIUIAM U HE UCTOJIb3YIOTCS /17151 COOCTBEHHOr 0 noTpedaeHus [1].

Ha panHOM »JTame CTpEeMUTENBHOIO pa3BUTHS IMPABOOTHOIIEHUH CYyOBEKTOB
XO3SMCTBOBAHUS M TPAXKIAHCKOIO 000pOTa B LEJIOM HEOOXOAMMO pPAa3IMyaTh HIOAHCHI
IIPABOBOI'0 PETYJIMPOBAHUS U COACPIKAHMS PA3IUUYHBIX BUJIOB AESATEIBHOCTH, U B YACTHOCTHU
OTIIUYATh MPEANPUHUMATENBCKYIO IESATENIbHOCTh OT PEMECICHHOW U OT JeATeIbHOCTH
¢msuueckux mun. Ilocnemuss perynupyercs Ykazom Ilpesunenta PecnyOmuku benapych
«O perynupoBaHuu AeATENbHOCTH (pu3mdeckux Jmim» oT 19 centsdps 2017 r. Ne 337. Oto
uMeeT 0coOeHHOe 3HaueHUe BO M30ekKaHUEe YTOJOBHOW OTBETCTBEHHOCTH 3a OCYIECTBIICHHE
NPEIPUHUMATEILCKON  IeATeIbHOCTH 0e3 CHeUUalbHOro paspeuieHus (JIMLEeH3HH).
[IpennoceimkaMi K HapyLICHHIO HOPM TPaXJAHCKOTO 3aKOHOJATENbCTBA B cdepe
XO3SIICTBOBaHMSI U COBEPUICHHIO TMPECTYIJICHUH MPOTUB TMOPSAIKA OCYLIECTBIICHUS
IPEIIPUHUMATEIBCKON N1€ATENbHOCTH SBJSIOTCS CPEIM HHBIX IPUYUH U CTPEMUTEIBHO
pa3BUBAIOIIMECS WHHOBAIIMOHHBIE (DOPMBI XO34iCTBOBaHUS, B chepe KOTOPHIX BO3MOXKHO
HapyLIUTh 3aKOH KAaK YMBIIIJIEHHO, TaK U 110 HEOCTOPOKHOCTH [2].

[IpumepoM crenuanbHOTO MPABOBOTO PETYJIUPOBAHUS OTACNIbHBIX OTHOLIECHUN U
BO3HUKAIOIIMX MEXJIy CTOPOHAMU O00s3aTENbCTB B 3aBUCHUMOCTH OT MpEeAMETa U LEIu
NESTEIIbBHOCTH CyOBEKTOB MOTYT OBITh:

— Vka3 [lpesunenra Pecnybmuku bemapych ot 31.12.2013 Ne 590 B pemakuuu OT
01.03.2018 «O HEKOTOPBIX BOMPOCAX TOCYAAPCTBEHHBIX 3aKyTOK TOBApOB (paboT, yCiayr)»;

— 3akon Pecnybnuku bemapycs ot 10.07.2012 Ne 425-3 B penakiuu ot 17.05.2016
«O rocygapcTBEHHOW HMHHOBAlIMOHHOW TOJHUTUKE W WHHOBAIIMOHHOW JESITENbHOCTH B
Pecniy6iiuke bemapyco» [3];

— 3akoH Pecrry6muku benapych ot 21.10.1996 Ne 708-XIIl B penakumm ot 18.05.2016
«O Hay4HOU NESATEIBHOCTIY,

— ITonoxenue, yTBepkaeHHOe VYkazoMm IIpesumenta Pecnybnmukm benapych oT
25.05.2006 Ne 356 «O nopsiike rocyJapCTBEHHON pErUCTpallii Hay4YHO-UCCIIE10BaTENbCKUX,
OIBITHO-KOHCTPYKTOPCKHX U OIMBITHO-TEXHOJIOTHIECKUX padboT» [3].

Pa3BuTHe 3aKoHOAATENBCTBA B 3TOM HANpPABICHUM JOJKHO UATH B COOTBETCTBHUM C
nosnoxeHussimu Jlexkpera Ilpesuaenta Pecnybmuku bemapych «O pa3Butum npeanpuHUMA-
TeNbCTBa» OT 23 HOsOpst 2017 T. MO MyTH MPEe3yMITIUN JOOPOCOBECTHOCTH KaK CyOBEKTOB
XO3SICTBOBaHMS, TaK M CYOBEKTOB BCETO TPa)xJaHCKOTO 00OpoTa MeEXay COoOOM;
CaMOpETYJIMPOBaHUsl OM3HECAa U MUHHMM3ALMU BMEIIATEIbCTBA TOCY/IaPCTBEHHBIX OPTraHOB,
UX JODKHOCTHBIX JIMI[ B MPEINPUHUMATEIBCKYI0 U MHYIO ASKOHOMUYECKYIO JIEeATEIbHOCTh
CyOBEKTOB XO3SHCTBOBAaHUS; JIOCTYHHOCTH 3aKOHOJATENbCTBA W  aJMHUHUCTPATHBHBIX
npoueAayp Ans  (QU3MUECKMX U IOPUAMYECKUX JIMI, MaKCHMAaJbHOTO HCIIOIb30BAHUS
MH(QOPMALMOHHBIX TEXHOJOTHH BO BCEX NpoIeccax B3aMMOACWUCTBHUS TOCYIapCTBEHHBIX
OpraHoOB, UX JOJHKHOCTHBIX JIUI[ M CYOBEKTOB IPayKAAaHCKOTO 000pOTa.

B nacrosimee Bpems B PecnyOnuke benapych cTpeMHUTENbHO pa3BUBAECTCS MpEANpH-
HUMAaTeNbCKasl AeITeIbHOCTh, U B OTOM CBSI3U BO3pPAcTaeT U 3KOHOMHUYECKAsl MPECTYMHOCTb.
DTO ABISIETCS OJHUM U3 CEPbE3HEHITNX (aKTOPOB yTrpo3bl IKOHOMHUYECKON 0O€30macHOCTH
ctpanbl. [IpennpuHuMarenbckas OesSTENbHOCTh, OCYIIECTBIIsIeMasi 0e3 CIelHuaaIbHOTO pas3pe-
HnIeHUs (JIMLEH3UM), KOTJa Takoe pa3pelleHue 0053aTeiabHO, O0O0yCIIOBIMBAET COKpPALLEHUE
HAJIOrOBO# 0a3bl, OHA )K€ OKa3bIBaET MaryOHOe BO3/ICHUCTBUE U HA JIETaTbHYI0 SKOHOMHUKY.

123



CornacHo 3akony Pecny6nuku benapych «O BHeceHMM M3MEHEHHMH M JOTIOTHEHUN
B HEKOTOphle Koaekchl Pecnyomuku benapyce» ot 9 suBaps 2019 r. Ne 171-3 (ct. 233 VK),
NpeInpUHUMATENbCKasl AEATeIbHOCTh, OCYIIECTBIsieMas 0e3 CHelHaaIbHOTO pa3peleHus
(JTMIIEeH3MN), COTPSKEHHAs! ¢ TOJTYYEHHEM JJ0X0/la B KPYITHOM pa3Mepe, HaKa3bIBaeTcsl IITpa-
¢oM, wIn JMIIEHUEM IIpaBa 3aHUMAaTh ONpEeNICHHbIE JOJDKHOCTH (3aHUMATbCs ONpeeIeH-
HOM JIeATENIbHOCTBIO), UM apECTOM MJIM OTPaHUYEHUEM CBOOO/IBI HA CPOK J10 IBYX JieT [S].

Ilon noxomoM OT MNpeInpUHUMATENbCKON JEeSTETbHOCTH, OCYILIeCTBIsieMon 0e3
CHELMATBHOrO pa3perieHus (JULEH3MHN), CONPSKEHHON ¢ MPUBJICYEHUEM JIEHEKHBIX CPECTB,
JIEKTPOHHBIX JIEHeT WJIM HMHOr0 HMMYIIECTBA TpaKAaH, ClEAyeT IMOHMMAaTh BCIO CyMMY
NPUBJICUEHHBIX JEHEXKHBIX cpeAcTB. [10X0/, NOIyUYEeHHBIH B HATYypalbHOU (opMe, TOUICKHUT
OTIPENICICHUIO B JICHEKHOM BbIpakeHUH. Jl0XO[ OT MpeArnpUHUMATENbCKOW NesTeIbHOCTH,
OCYILECTBIIIEMON 0e3 CIEeNUalbHOTO pa3pelieHus (JULEH3UM), MPU3HACTCS MOIy4YEeHHBIM
B KPYITHOM pa3Mepe, €CiM OH B ThicA4uy M 0ojee pa3 ImpeBbIIaeT pa3Mep 0a30BOM BETMUMHBI
(25,50 py60.) [5].

[IpennpuHnMaTenbekas 1esTebHOCTh, OCYIIECTBIsIeMast 0e3 CIIeaTbHOrO pa3perie-
HUS (JIMLIEH3UHU), — 3TO JESTEeIbHOCTh, 00Iaatomas BCeMH MPU3HAKaMH MPeIIPUHUMATEIb-
CKOM, 32 HCKIIIOYeHHEM (hOPMAIBHOTO MPU3HAKA, OTHOCAIIETOCS K YCTAaHOBJICHHOMY 3aKOHOM
WM MHBIM HOPMAaTHUBHBIM aKTOM.

B Kozaekce 00 anMuHHCTpaTWBHBIX NpaBoHapymeHusax (namee — KoAll) Taxoke
pacrpoCcTpaHeHbl Clydyad 3KOHOMHYECKOU mpecTynHocTu. B coorBerctBum co cr. 12.7 KoAll
NPeIyCMOTPEHO JIBa COCTaBa MPAaBOHAPYWICHWH B OOJACTH JIHMIIEH3UPOBAHUS TpHU
OCYILECTBIICHUH MTPEINPUHUMATEIBCKON 1EATEIbHOCTH:

1. JlesTenpbHOCTh 0€3 CHEIHMAIBLHOTO pa3pelieHus (JHUICH3UH), KOTJa CHEIHAbHOE
paspetenue (JinieH3us) o0s13aTenbHO [6].

2. JleATeNbHOCT, C HApyLIEHWEM TPaBWJI M YCIOBHHM OCYIIECTBICHUS BHUIOB
JeSITEILHOCTH, TPEAYCMOTPEHHBIX B CHENMATBHBIX pa3pelIeHHsIX (JHUIEH3USAX), YTO BIEUET
WHIMBUAYAIBHOMY TPEANPHHUMATEINI0 HAJIOKEHHE mTpada OT JeCSITH J0 JBYXCOT 0a30BbIX
BEJIMYHMH ¢ KOH(PHUCKAIMEH J0X0/a, TOJYYSHHOTO B pe3yJIbTaTe TaKOH e TeIbHOCTH, Wi 0e3
KOH(HCKAIUU WU JIUIICHUE MTPaBa 3aHUMAThCS OTIPEICTICHHON JesITeIbHOCTHIO [6].

CrnemoBatenbHO, B YTOJIOBHOM 3aKOHO/IATENILCTBE CAHKIMH K TAHHOMY BHIy JCSTEIb-
HOocTU OoJiee yKEeCTOUEHHbIe (OrpaHMdYeHHe cBOOOJbI Ha Cpok a0 AByXx JeT), B KoAll 3a
HSKOHOMHYECKHE TIPECTYIUICHUS Ha WHAMBHIYAJIBHOTO TIPEANPHHAMATEINS HAKIabIBACTCS
mrrpad.

Takum 00pa3oM, OCHOBaHHMSIMH JUTsI TIPUBJICYCHHS K YTOJIOBHOW OTBETCTBEHHOCTH 32
OCYIIIECTBIICHUE MPEANPUHIUMATEIBCKON EesITeTbHOCTH 0€3 CHEeIHaJIbHOTO pa3penieHus
(JTMIIEH3UN) SIBIISIOTCS:

— OCYIIECTBIICHHE AEATEIBHOCTH, OO0JIQJAfomel BCeMH TpU3HAKAMHU TpEANpHHAMA-
TETbCKOU, 0€3 MOMKHOW TOCYIapCTBEHHON PETHCTPAIlMd B YCTAHOBIEHHOM 3aKOHOJATEIb-
HBIMHU aKTaMH TIOPSIIIKE;

— MpEeANPUHAMATENBCKAsT ~ JCATENBHOCTh  OCYIIECTBISIETCS 0e3  CIenHanbHOTO
paspenieHus (JIMIICH3WH) B TOM CJIydae, KOTAa Takas JIUICH3HsI He00X0anMa.

[IpennpuHUMaTenbCcKas AEITEIBHOCTE OyIeT MPaBOMEPHOHN TOJIBKO TPU COOIIOICHUN
OTIPENIEeICHHBIX TPaBWII, HAPYIICHHE KOTOPBIX MOXKET CIIY)KHTh OCHOBAaHHEM JUIsl TIpUBJICYE-
HUSl K IOPUINYECKON OTBETCTBEHHOCTH 3a OCYILECTBJICHHE NMPEANPUHUMATEIBCKON JEATEINb-
HOCTH 0€3 CTIeIUaIbHOTO pa3pemIeHus (JTUIEH3UH ), KOT/Ia TaKOE pa3perieHue 00s3aTebHO.
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COBPEMEHHBIE TEHAEHIIUU 3AKOHOJATEJBHOI'O TOJIKOBAHUA
MHOHATUA HACHJIUA B YTOJIOBHOM KOJEKCE YKPAUHBI

C npunsituem B 2001 r. aeiicTBytomero YronoBHoro kogekca (nainee — YK) Yikpaunsi
TEPMHUH «HACUJIME)» MPUCYTCTBYET B KOHTEKCTE MHOTOYMCIIEHHBIX COCTABOB MPECTYIJICHHM.
B OonpmvHCTBE CllydaeB TEPMHH «HACUJIME» HCIIONB3YETCs KaK CIoco0 COBEpIICHUS
OCHOBHOTO WJIM KBaIH(DHUIIMPOBAHHOTO COCTaBa MpecTymieHus. B yacTHOCTH, 3TO KacaeTcs
0Cc000 OMAaCHBIX U THKKUX MPECTYIUICHUH mpoTuB codocTBeHHocTH (cT. 186, 187, 189, 194 YK
Ykpaunsl), npoTuB npaocyaus (ct. 337, 373, 386, 393 YK Vkpaunsi), NpoTHB TpakJaHCKON
0€30MacHOCTH, OOIIECTBEHHOIO MOpsAJKa U HAPOIHOTO 370poBbs (cT. 295, 296, 299 VK
VYkpaunsl). B cBsa3u ¢ atum B. K. I'purniyk, paccMarpuBasi HacCHiIMe Kak CIioco0 COBEpIICHUS
MPECTYIUICHHUS, OTPECIIIeT JAaHHOE MOHITHE B KAYeCTBE YMBIIUICHHOTO (PU3UYECKOro Judo
MICUXUYECKOTO BO3ACHCTBHSI OJHOTO JUIA HAa JAPYroe MPOTHB €ro BOJW, YTO MPUUYUHSET
noTeprneBieMy (U3HYECKUH, MOPAIBHBIM Bpel JIMOO CONEPKHT Yyrpo3y MPHIUHCHUS
TAKOBOTO JJISl TOCTHIKCHUS TMPECTYITHOM e HacuibHuKa [1, ¢. 334-335].

Kpome 3TOro, B YrojloBHOM KOJEKCE YKpawHbl HACWIME OMPEACIISIETCS KakK CIEeIu-
duueckas Gopma npectynHoro aesHus. [Ipu 5ToM YTronoBHBIA KOJEKC YKpauHbl yKa3bIBAaeT
Ha COJEPKATEIbHYI0 CTOPOHY KOHKPETHBIX HACWIBCTBCHHBIX TIPOSBICHHUNA (HAIpUMeED,
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cT. 115 «YmbinuieHHoe  yOuiicTBO», CT. 121  «YMBIIIJIEHHOE TSKKOE  TEJIECHOE
HnoBpexJaeHue», cT. 129 «¥Yrposza y6uiictBom» YK VYkpaunsl u T.1.). COOTBETCTBEHHO
B. A. HaBpoubkuii ompezensieT MNPECTyNMHOE HACUIHE KaK «...HAHECEHHE TEeJECHBIX
HOBPEXJCHUH, yOuiicTBO MO0 yrpoza ero mpumeHeHus» [2, c. 35]. OpHako HacuiIue
aCCOLIMMPYETCS HE TOJBKO C COBEPIICHHWEM IMPECTYIUIEHUH MHPOTUB KU3HU U 3I0POBbS
JUYHOCTH, IMOCKOJbKY KacaeTcs IMPeCcTYIJICHUH, KOTOpbIe MOCATAlOT Ha pPa3Hble OOBEKTHI
YTOJIOBHO-TIPABOBOM 0XpaHbl, kK mpumepy auBepcust (cT. 113 YK Vkpaunsi) [3, c. 308].

B nokTpuHe yromoBHOro mnpaBa YKpauHbl M CyAE€OHO-CIEACTBEHHON NpPaKTUKE
HACWINE TPAJAUIUOHHO 1uddepeHmpyeTcs CleayommM o0pa3oM: a) o  XapakTepy
(pusnueckoe M NCUXUYECKOE); 0) MO CTENEeHH TSHKECTH (OMacHOE JUIS KU3HU WA 370POBbS
100 Takoe, KOTOPOE HE MPEJCTAaBIIET OMACHOCTH JUISA JKU3HU WJIM 30POBbS YEJIOBEKA).
B nocranoBnenusix Ilnenyma BepxoBHoro Cyna YkpawHbl 10 3TOMY MOBOJY CKa3aHO, YTO
OIMACHBIM JUIsl )KM3HU WM 3JI0POBBSl UEJIOBEKa CJIEIYET CUUTATh YMBILUIEHHOE NPUYNHEHUE
MOCTPa/IaBIIEMy JIETKOTO TEJECHOTO TOBPEXKJEHHUS, IOBIEKIIEro KpPaTKOBPEMEHHOE
paccTpOMCTBO 370POBBS WM HE3HAUUTENBHYIO IIOTEPI0 PabOTOCIIOCOOHOCTH; CpeaHei
TSOKECTH WM TSKKOE TEJIECHOE MOBPEXKIIECHUE, a TaKXkKe JAPYrue HACWIbCTBEHHBIE JEWCTBUSA,
KOTOpbIE HE MPUBENIN K YKa3aHHBIM IOCJIEACTBUSAM, OJTHAKO OBLTH ONMACHBIMU JUIS KU3HU WIN
3I0POBbSI B MOMEHT HX COBEpLICHUS (UCTSA3aHHME, MPUMEHEHHE JJIEKTPOTOKA, OPYKHUsi,
CIEIHUAJIbHBIX CPEJICTB, AEHUCTBUE, IOBJEKIIEE MOTEPI0 CO3HAHUSA, U T.II.). YMBIIUICHHOE
NPUYMHEHUE MOCTPAJABIIEMy JIETKOTO TEJIECHOrO MOBPEXKICHHUS, HE IMOBJIEKIIEro 3a co0oil
KPaTKOBPEMEHHOTO PACCTPOMCTBA 3JA0POBBS MM HE3HAYMTENBHOM MOTEpH paboTOCIOCO0-
HOCTH, a TaK)K€ COBEPIICHNE WHBIX HACHIIbCTBEHHBIX JEHCTBHI, KOTOpbIE HE ObLIN OMACHBIMU
JUISL )KW3HU WK 310pOBbS B MOMEHT UX IPUYMHEHMS (HAHECEHUE yiapa, 1000eB, HE3aKOHHOE
JIMIIEHHs] CBOOO/BI U T. T1.) — 3TO HACWJIME, HE ONACHOE JIJIsl )KU3HU WJTH 3/I0pOBbs uesioBeka [4].

B gactHocTH, PpH3HUecKoe HACHUIIHE — 3TO YMBIIIJICHHOE MTPOTHUBOIIPABHOE (pHU3HUECKOE
BO3/ICIICTBHE OJTHOTO JINIIA Ha (PU3UYECKYIO IIEJIOCTHOCTh U (JIM00) TNYHYIO CBOOOIY APYTOTro
muna. [lcuxnyeckoe Hacwine, Kak MpaBUio, 3TO yrpo3a NPUMEHEHUs (PU3NYECKOr0 HACHIINS.
OnHako B COBPEMEHHOW TEOpPUHU YTOJIOBHOTO IpaBa HaOmogaeTcsl TEHIASHIMS K Oonee
pacIIMPpEHHOMY TOJIKOBAHHUIO ICUXMUYECKOIO HACHUJIMS, @ MMEHHO KakK MPOTHBOIIPaBHOM
yIpo3bl MPUYMHEHUSI MOCTPaAaBiieMy (U3NYECKOTO, MOPAIBHOTO JHOO HMYLIECTBEHHOTO
BpeJa il JOCTHKEHUsSI pecTynHoM enu [3, ¢. 313].

B nporiecce peanuzaruu nonoxxenuit Konsennuu Coseta EBporibl 0 mpenoTBpaiieHuu
HacCWINs B OTHOLIEHUM JKEHUIMH M JIOMAIHEro Hacwiug U OoppOe C 3TUMHU SBICHUSIMHU B
Oco0eHHy0 4acTh YTOJOBHOTO KOJEeKca YKpauHbl ObLIIM BHECEHBI JOIMOJHEHUS, CBA3aHHbBIE
C 3aKPEIJICHHEM YTOJIOBHO-TIPABOBBIX JAC()UHUIMNA TOHSATHHA JOMAIIHETO U CEKCyalbHOTO
Hacwiua. B nucnosurmm cr. 126-1 «/lomamnee Hacuime» 3aKpeIuieHO €ro YrojoBHO-
NPaBOBOE TOJKOBAHWE KaK YMBIIUICHHOTO CHCTEMAaTHYECKOTO COBEPIIEHUS (PU3UUECKOTO,
MICUXOJIOTHYECKOTO WM SKOHOMHYECKOTO HACHIUS B OTHOUICHHHM CYNPYTrOB MU OBIBIIHUX
CYNpYyroB WU JPYroro jula, ¢ KOTOPbIM BUHOBHBIM HaXOAWUTCS (HAXOJAWJICS) B CEMEHHBIX
WK ONU3KUX OTHOILIEHUSX, YTO MPUBOAUT K (PU3UUECKUM WM TMCUXOJIOTHUYECKUM CTpaja-
HUSIM, PACCTPONCTBAM 3/10pOBbsl, YTPAaTe TPYJAOCIOCOOHOCTH, SMOLIMOHAIBHON 3aBUCUMOCTH
WIM YXYAIIEHUIO KauecTBa kU3HU notepneniiero [5]. Takum obpazom, yroJoBHO-IIPaBOBOE
MOHSTHE JOMAILHEr0 HACWIHS ONpPENENSIeTCs] COBOKYMHOCTBIO IMOCIEAYIOMNUX PU3HAKOB:
1) yMBINIUTEHHBIA XapakTep HacWius; 2) AesHust B GopMme (PHU3MYECKOTO, MCUXOIOTHIECKOTO
WIM OSKOHOMHMYECKOIO HACWIMS;, 3) CUCTEMAaTHYHOCTh COBEPUICHMS] TaKUX JESHUM;
4) anpTepHATHBHBIC MOCICACTBUSA B GopMe (DU3UUECKUX WM MCHXOJOTHYECKUX CTPaIaHuid,
pPaccTpOMCTB 370POBbs, yTPaThl TPYIOCIIOCOOHOCTH, SMOLMOHAIBHON 3aBUCUMOCTH WU
YXYALICHUS KadecTBa >U3HU TOTEPIEBIIEro; S5) MPUUMHHO-CIEACTBEHHAS CBS3b MEXKIY
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NESHUSIMH, KOTOpPBIE IO CYIIECTBY SBJSIOTCS (PU3UUECKUM, TICUXOJOTHMUYECKUM HWITU
SKOHOMUYECKHM HAaCWJIMEM, C OJHOM CTOpPOHBI, W BBINICYKA3aHHBIMH IOCIEACTBUSMHU —
C APYyToii; 6) MOTEPIEBIINH, KOTOPHIM SIBISETCS OUH U3 CYyNPYyTroB HACUIbLHUKA, B TOM YUCIIE
OBIBIIUI, @ TAK)KE WHOE JIUIO, C KOTOPHIM BHHOBHBIN HaXOJUTCS (HAXOIWJICS) B CEMEHHBIX
WM OJTM3KUX OTHOIICHUSX.

B cBolo ouepenp cekCyaqbHOE HACHIME — OTO «...COBEPLICHHE KaKUX-JIHOO
HACUJILCTBEHHBIX JIEUCTBUM CEKCYaJIbHOTO XapaKTepa, HE MPEIoiaraloiux MPOHUKHOBEHHS
B Telo Japyroro muina, 0e3 J00pOBONBHOTO cornacus mnorepnesmero» [5] (ct. 153
«CekcyanbHoe Hacuiane» YK Vkpaunbsl). B KOHCTpyMpoBaHMM  YroJOBHO-IIPaBOBOM
neUHUIIIN TIOHATHS CEKCYaIbHOIO HACUJIMS, B OTJIMYME OT YrOJIOBHO-IPABOBOM AepuHULINU
MOHATHUSL «JOMAIlIHEE HACUJIME», MPUMEHSETCS COBCEM HWHOM MOAXO0Jd, B COOTBETCTBUU C
KOTOPBIM 3aKOHOJATEJIb AKLIEHTUPYET BHUMAHKE TOJIBKO Ha JBYX CYIIECTBEHHBIX ITPU3HAKAX:
a) OCOOCHHOCTSAX JICMCTBUH CEKCyaJIbHOTO —XapakTepa, KOTOpbIE HE MPEeAINoJaraioT
NPOHUKHOBEHHS B TEJIO PYroro Juia; 0) OTCYTCTBHHM COTJIACHS Ha COBEPIICHHE TaKUX
JICUCTBUI B OTHOLLIEHUH NOTEPIEBIIETO.

[TogBoast UTOr, MOKHO OTMETUTH TAKWE OCHOBHBIC TEHACHIIMU PA3BUTHUSI COBPEMEH-
HOTO TOJKOBAaHUSA TOHSATUS HACWIHA B TOJOXKEHHUSIX YTOJOBHOTO KoOJieKca YKpauHBI.
Bo-nepBbix, Habm01aeTCsl JOMUHUPOBAHUE 3aKPEIUICHHS HACWIHMS B KadecTBE CaMOCTOS-
TEJIBHOI'O COCTaBa NPECTYIUICHUS 110 CPABHEHUIO C TEMH HOJIOKEHUSAMHU YTOJOBHOIO KOJEKCa
VYKpauHbl, TJ¢ HacWiIue OINpeiensercs Kak crocod coBepuieHus AesHus. Bo-BTOpbIX,
BIICPBbIE B COBPEMEHHOM YTOJIOBHOM 3aKoHEe YKpauwHbl, B ero OcoOeHHOW 4YacTH, ObUIH
3aKpeIUIeHbl 3aKOHOAATEeNbHO ACPUHUIINU TOHSATUN OTIENbHBIX BUIOB HAcHIUS («JIOMalll-
Hee», «cekcyanbHoe»). B-Tperbux, B OOmiel yactu YTOJOBHOTO KoJieKca YKpauHbl OTCYT-
CTBYET POJIOBOE MOHATUE HACUIINSA WIIA €r0 OCHOBHBIX YTOJOBHO-IIPABOBBIX BUJOB. [Ipu 3TOM
MOHSITUE CEKCyalbHOTO Hacuius 3akperieHo B cT. 153 YK Vkpaunsl. C yyeTom Bo3pacra-
IOIUX MOTpeOHOCTEeH MPaBONPUMEHUTEIBHOW TMPAKTUKUA CYyIIECTBYET HEOOXOAMMOCTh
JATbHEHIIIETO Pa3BUTHS UCCIEAOBAHUI YTOJOBHO-TIPABOBOTO TOJKOBAHUS MOHSATHS HACUIIHS,
pa3paboTKH €ro CYIIECTBEHHBIX IMPHU3HAKOB, a TaKXe YETKOro OMpeAeNieHUs OTAENbHBIX
BUAOB Hacwius. Kpome Ttoro, ocoboe BHUMaHHME CIEAYeT YICIUTh HCCIeIOBAHUIM
COOTHOUIIEHUH OTJIEIbHBIX YTOJIOBHO-IIPABOBHIX BUJ0B HACHIIUS.
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