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MANDATES OF PARLIAMENTARIANSIN BELARUSAND IN SOME
STATESOF EUROPEAN UNION: COMPARATIVE ASPECT

In European legal science atraditional division of the parliamentarian’ s representative mandate into two
types currently prevails: a free and imperative mandate. The type of a mandate determines the character of coop-
eration of an elected representative with his electorate. The author of the article analyzed the key points of those
concepts in Republic of Belarus and in some states of EU in comparative feature. The conclusion is made that
the gradual transition to the normative regulation of the Chamber of representatives’ deputy status, the member
of Republic Council, promoting the establishment of mixed type of parliamentarian’s mandate in Republic of
Belarusis preferable. A number of progressive characteristics of the mixed type of mandate the parliamentarians
are stated.

In European legal science atraditional division of the parliamentarian’s representative
mandate into two types currently prevails: a free and imperative mandate. The type of a
mandate determines the character of cooperation of an elected representative with his electo-
rate. Let us anayze the key points of those concepts.

In its most general form a modern concept of imperative mandate (from the Latin im-
peratives — authoritative [1, c. 247]) determines the character of relations of a member of Par-
liament with his electors, when the appropriate powers (mandate) are conferred on him only
on condition of obligatory fulfillment of commissions (mandates) of his electors. According
to that concept the electors are in close correlation with their elected representative and exer-
cise a constant control of his activity. For non-fulfilment of commissions a parliamentarian
bears responsibility towards the electors, its defining form being his early recall by the elec-
tors. In constitutional law science there exist various viewpoints concerning the elemental
composition of that type of mandate. The analysts traditionally perceive in the parliamenta-
rian’s imperative mandate structure the presence of three interconnected elements: electors
orders to their representative, parliamentarian’s reporting back to the electoral corps and are-
call of aparliamentarian by the electors.

It is noteworthy, that Russian scientists who investigated that category [2, c. 637],
have come to a conclusion that in the Soviet period many authors were categorical supporters
of the parliamentarian’s mandate imperativeness. V.F. Kotok [3, c¢. 55], L.A. Grigorian
[4, c. 182] and S.S. Sartayev [5, c. 41] advanced that idea in their works most consistently.
Along with that attitude in the period under review there existed another point of view, oppo-
sitein its gist. Many state historians thought that in a sociaist society there were no reasons
to speak about the imperative mandate. Thus, N.I. Cheligpov wrote at the initial stage of for-
mation of the Soviets. «As our institutions are more and more turning into business institu-
tions, the imperative mandate may become only an obstacle in the way of prompt solution
of urgent problems» [6, ¢. 815, 1 081]. The imperative mandate opponents have been con-
vinced that, firstly, the electors are far from expressing their opinion of al the matters,
in solution of which a deputy takes part. Secondly, it is possible that when giving on order
or expressing their will in any other form, the electors do not possess information on some
real circumstances that influence formation of public opinion. Thirdly, the scientists who
share the concept of imperative mandate proceed only from relations between district electors
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and a deputy, whereas there exist another relations besides them which are no less lasting: re-
lations between a deputy and a representative body, into which heiselected [7, c. 14].

The author of that article thinks that at the present stage — in the XXI century — the im-
perative model of parliamentarian’s representative mandate has nevertheless a whole number
of objective advantages and the following may be attributed to the most important of them: con-
stant close relations between a representative and his el ectors; political and legal responsibility
of a parliamentarian toward his electoral corps; the presence of a possibility for a parliamenta-
rian to solve vita problems not solely at the national level, but at the regional level aswell.

It should be mentioned, that at present the democratic communities in a number of de-
veloped European countries have recognized the need of normative consolidation of the im-
perative mandate model and have directly consolidated it in their Constitutions. The Constitu-
tion of Spain which contains a provision that «the members of General Cortes are bound
by the imperative mandate» (part 2 of article 67), can serve as an example of congtitutional
consolidation of that type of mandate.

But in the Consgtitution of Belarus the matter of parliamentarian’s mandate nature
isnot directly solved. However, since article 72 of the Constitution of that state and article
9 of the basic Law directly provide for consolidation of a mechanism of parliamentarians’ re-
call, in our opinion the imperative mandate of the above persons should be discussed. [8; 9].
It means that a deputy, who did not justify the electors’ confidence, can be recalled on the in-
itiative of at least 20% of electors of the district, from which he was elected. The initiative
isexpressed in the form of collection of signatures. For those purposes an action group
isformed at the election meeting, and the deputy is obligatory invited to that meeting. Signa-
tures are collected similarly to the procedure applied for nomination. The recall is considered
completed, if more than half of persons participating in voting voted for it.

As for the concept of free or facultative mandate (from the French term «facultatif»,
which means «possible, optiona»), its essence according to M. Prelo is as follows:
1) the mandate is general; 2) the mandate is not imperative; 3) the mandate is not subject
to recdl; 4) in the mandate realization the approval of parliamentarian’s activity is not required
[10, c. 437]. In connection with the foregoing it should be emphasized that the free mandate
model is regarded as a priority model in the legal science of many European states. It should
aso be noted that the parliamentarian’s free mandate is consolidated practicaly in al the states
of the European Union: for instance, in the Constitutions of Italy, France, Poland (the Constitution
of Germany is rather an exception than a rule in this respect: according to it the free mandate
holders are solely the members of Bundestag — the lower chamber of Parliament of that state).

For instance, article 104 of Polish Constitution directly consolidates the free mandate
of deputies of Polish Parliament [11]. It is specified in part 1 of that article that deputies
are representatives of the people, but they are not bound by the instructions of the electors.
Members of Polish Parliament have aright to decide on their own, what according to the dep-
uty’s oath is useful «for prosperity of the Motherland and benefit of its citizens».

Y et, realisation of the above duties of Polish parliamentarians is not backed by any le-
ga sanctions, and the consequences of their breach may be of politica type only
(for example, according to article 104 of Polish Constitution the refusal of adjuration means
renunciation of the mandate). In addition, in practice a parliamentarian’s party affiliation ex-
erts a considerabl e influence on the stand taken by him in the Polish Parliament.

Undoubtedly, the model of parliamentarian’s free mandate has some merits. One
of the most weighty of them is an absolute elimination of a possibility for that person to de-
fend only purely narrow corporate interests, the merit is determined by the fact, that a holder
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of that type of mandate represents, as stressed above, the whole nation (people). At the same
time, the thesis of «infallibility» of the free mandate concept which is widespread in the con-
stitutional theory of many developed states, gives rise to doubts. We see the main drawback
of the above-mentioned theory in the fact, that in allotment of the free mandate to a parlia-
mentarian, that elective person does not in the least represent the whole people or nation
in the objective reality (as required by the representative mandate model considered by us).
Indeed he represents a certain social community — a local group of persons invested with the
vote, and from a position of the above theory and therefore of the appropriate legidative sta-
tutes, heis not obliged to represent it.

A Russian scientist P.A. Astafichev is the opponent of the classification of parliamen-
tarian mandates that is widespread in the constitutional law science, that classification includ-
ing two main models of representative mandate. The analyst negates the model of both free
and imperative mandates and sees expediency in construction of levels of relations between
arepresentative and electors by increasing a degree of their cooperation [12, c. 228].

Not negating the above-mentioned position in full, it seems that in the XXI century
the freedom of parliamentarian’s mandate must not be rendered absolute. At the present stage
of development of society and state the theoretical postulates about the representative’s free
mandate are fully exhausted. We believe that the above concept has a number of other nega-
tive moments besides those mentioned before: the absence of juridical links between the elec-
tors and their representative; the absence of normative consolidated means of electors control
of parliamentarian’s activity; the absence of responsibility of a parliamentarian towards his
electors etc.

In our opinion those defects of parliamentarian’s free mandate are leveled by the con-
cept of a semi-free mandate, which at present is at the stage of its theoretical formation in the
congtitutional law science. N.V. Vitruk was one of the first to voice the key moments of that
concept in the framework of CIS countries. The Russian scientist thinks that a mandate of depu-
ties of the representative (legidative) bodies of state authority may be regarded as semi-free,
if it is not strictly bound by orders of the electors and a possibility to recall a deputy for non-
fulfilment of their orders. A deputy recall is possible in pursuance of adeputy’s regular culpable
non-fulfilment of his deputy’s duties, including non-fulfilment by reason of loss of any links
with the electors, as well as in pursuance of actions, which tarnish honour and dignity of the
deputy [13, c. 5]. Thus, the features of both imperative and free mandates make the essence
of the semi-free mandate — hence comesits synonymic name: a mixed (hybrid) deputy mandate.

In the most general form that category is identified with the availability of the follow-
ing elements: an election program of a Parliamentary candidate; a parliamentarian’s reporting
to the electoral corps; arecall of a parliamentarian by the electors. The foregoing list indicates
that the parliamentarian’s semi-free mandate differs from the imperative mandate owing
to the absence of only oneinherent element: compulsory orders of the electoral corps.

The author of the article thinks that, even if the presence of the institution of electors
orders is possible in the above category, it may be present only as an optiona element.
The explanation of that attitude is as follows: in a narrow-limited range the electors’ orders
conform in the large to the principles of a developed democratic state. In our opinion,
the electors' orders may be applied only strictly within the competence of the appropriate leg-
islative authority, because in case of expansion of the field of application of the above institu-
tion there is a high probability of appearance of mutual non-coordination of electors’ commis-
sions, and what is more, of their coming into conflict with the most important state programs.
That optional element can well be replaced by its structural part obligatory for the mixed
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mandate — an election program of a parliamentarian which is subject to implicit fulfillment on
the part of the above person in case of his victory in parliamentary elections. Inclusion of that
element as an obligatory one into the mixed mandate structure will make it possible in our
opinion to achieve a considerable increase of effectiveness of an elected representative’ s ac-
tivity in the Parliament. Moreover, such structure of the representative mandate will prede-
termine to alarge extent a conscious and well thought-out choice of his electorate: in that case
a parliamentary candidate can gain a victory in elections not because he promised to fulfil
specific commissions of his electors, which are urgent perhaps only for a certain local group
of persons guided by their own private interests, but because his election program, his views
in whole are approved and supported by his electors.

As follows from the foregoing structural theoretical construction, the semi-free
mandate concept provides for the availability of institutions of reports and recalls of parlia-
mentarians, characteristic of the imperative mandate model. That fact is quite understandable,
because «preserving the institution of reports and recalls of deputies can be explained by...
the presence of persons among the deputies, who by their moral, professional and business
gualities are unworthy and incapable of representing the will and interests of the electors.
The electors should have a right and a possibility to correct a mistake made by them
in the election» [14, ¢. 93]. Undoubtedly, «the principle of honest election is not only that all
the candidates should enjoy equal rights, but also that promises given by a candidate should
be rigoroudly fulfilled. It is difficult for the electors to understand metamorphoses, when
a candidate announces his adherence to some strategic idea, but when he is elected, his atti-
tude towards that idea changes by 180 degrees» [15, c. 240].

In the framework of the concept under review athesisis necessary about an indisputable
fulfillment of parliamentarian’s pre-election promises, ensured by both politica and legal re-
sponsibility. According to the mixed mandate model the political responsibility of a parliamen-
tarian can be manifested in a possible non-election of that person in the next parliamentary elec-
tion by the electors, who in the previous e ection supported him and his promises that he never
fulfilled as it subsequently turned out. No doubt, a certain mechanism is required to ensure
the electors' control of the activity of their representative. That sought-for mechanism is offered
by awell-known Byelorussian scientist G.A. Vasilevich, who believes that «in order that every-
body could become familiar with a candidate’s election program, a collection of programs
of those who have gained the eection should be published» [15, c. 240]. In the context of the
parliamentarian’s mixed mandate model it seems obligatory to have an appropriate legidative
consolidation of the specific fixation mechanism of Parliament members' election statements.

On the basis of the foregoing, we think that the direct reception of the parliamenta-
rian’s mixed mandate model consolidated in the legidlation of a number of developed Euro-
pean states will hardly facilitate solution of the task of taking into account the organization
peculiarities of arepresentative branch of the state power in Belarus. Another important factor
should not be neglected: as every theoretical model, the above-mentioned concept of parlia-
mentarian’ s mandate has not only advantages (to our mind, they prevail in the category under
review), but also some negative sides, the most important of them consists in its being in the
stage of theoretical and legidative formation. Nevertheless, in order to harmonise the system
of relations between a parliamentarian and his electors it seems necessary to carry out a partial
implementation of proven, based on the mixed mandate concept works in the field of legisla-
tive regulation of the above institution. Also, the above-mentioned arguments will make
it possible to draw to a conclusion, that at the present stage of Byelorussian state devel opment
it is reasonable to perform a gradual transition to such normative regulation of the status
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of Byelorussian Parliament members — Chamber of Representatives deputies, Council of Re-
public members — that would promote the formation of a mixed model of their representative
mandate in Belarus. Hence it follows that some Byelorussian legislative provisions, which
regul ate the relations making the essence of the nature of the above persons mandate should
as a result of that «reforming» receive a new interpretation and therefore, be subjected
to an appropriate revision. The author of that work believes that in this case «at the output»
there is a possibility to get a parliamentarian’s mandate model which on the one hand will en-
able a Byelorussian Parliament member to come objectively nearer to his electors, to represent
substantially their interests in the legislative body of our state, and on the other hand —
to serve the most productively the whole of the Byelorussian people.
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	Определенные трудности в судебной практике вызывает понимание иной деятельности. В соответствии с ч. 1 ст. 34 Конституции РФ каждый имеет право на свобод-ное использование своих способностей и имущества для предпринимательской и иной не запрещенной за...
	Во всех иных случаях, когда для соответствующей деятельности не требуется получения лицензии, регистрации в качестве индивидуального предпринимателя или постановки на учет в качестве налогоплательщика, запрещать заниматься такой де-ятельностью нецелес...
	В приговоре необходимо конкретно указывать должности или вид деятельности, запрещенные осужденному. Наказание может применяться и в отношении должностей (вида деятельности), которые лицо к моменту вынесения приговора не занимает (которого не осуществл...
	Причины «непопулярности» рассматриваемого наказания
	Наказание в виде лишения права занимать определенные должности или зани-маться определенной деятельностью не пользуется популярностью в судебной практике, хотя это наказание предусматривается в качестве основного в 38 санкциях статей (либо их частей) ...
	Выборочное анкетирование, проведенное среди работников уголовно-исполни-тельных инспекций г. Курска и судей районных судов г. Курска и Курской области показало, что причинами незначительного применения рассматриваемого вида наказания является, в том ч...
	Однако диспозиция ст. 315 УК РФ, оперирующая признаками специального субъекта, не позволяет привлечь осужденного злостно не исполняющего требование приговора к уголовной ответственности по данной статье, в том числе и того, в отно-шении которого назна...
	Предположим, если осужденный лишен права занимать определенную должность (а это может быть только должность в органах местного самоуправления или государственной службе), УИИ под угрозой возбуждения уголовного дела по ст. 315 УК РФ может принудить адм...
	Представим себе ситуацию. В качестве наказания осужденному запрещено уп-равлять транспортным средством (далее ТС). В ГИБДД на основании извещения уголовно-исполнительной инспекции будут внесены соответствующие изменения в документы, но ведь автомобиль...
	В случае лишения права управлять ТС на основании решения суда по административному правонарушению, в отношении лица, нарушившего данное решение, будет применен административный арест на срок до пятнадцати суток или наложен административный штраф, если...
	Лицо, совершившее административное правонарушение (например, осуществля-ющее движение во встречном направлении по дороге с односторонним движением (ч.3 ст.12.16. КоАП РФ), и лицо, совершившее уголовно-наказуемое деяние (например, нарушившее правила до...
	УИК РФ регулирует вопросы, связанные с исполнением уголовных наказаний. Наверное, все же в «арсенале» Уголовно-исполнительного кодекса РФ должны быть собственные «рычаги» воздействия на осужденного, злостно уклоняющегося от испол-нения рассматриваемог...
	Заключение
	Сказанное позволяет сделать вывод о необходимости корректировки уголовного и уголовно-исполнительного законодательства. Считаем целесообразным текст ч.1 ст. 314 УК РФ изложить в следующей редакции:
	«Злостное уклонение лица от отбывания наказания в виде ограничения свободы или лишения права занимать определенную должность или наниматься определенной деятельностью – наказывается лишением свободы на срок до одного года».
	Примечание к данной статье изложить в следующей редакции:
	«Уголовная ответственность за совершение деяния, предусмотренного частью первой настоящей статьи, наступает в случае, когда ограничение свободы или лишение права занимать определенную должность или заниматься определенной деятельностью назначено лицу ...
	Включить в ст. 47 УК РФ часть пятую следующего содержания:
	«В случае злостного уклонения осужденного от отбывания наказания в виде лишения права занимать определенную должность или заниматься определенной деятельностью суд может заменить неотбытое наказание лишением свободы из расчета один день лишения свобод...
	Включить в ст. 38 УИК часть вторую и третью следующего содержания:
	«2. За нарушение осужденным к лишению права занимать определенную должность или заниматься определенной деятельностью порядка и условий отбывания наказания уголовно-исполнительная инспекция предупреждает его об ответственности в соответствии с законод...
	3. В отношении осужденных, злостно уклоняющихся от отбывания лишения права занимать определенную должность или заниматься определенной деятельностью, уголовно-исполнительная инспекция направляет в суд представление о замене данного вида наказания друг...
	Уголовно-исполнительный кодекс РФ дополнить ст. 38.1 следующего содержания:
	«Статья 38.1 Злостное уклонение от отбывания лишения права занимать определенную должность или заниматься определенной деятельностью.
	1. Злостно уклоняющимся от отбывания лишения права занимать определенную должность или заниматься определенной деятельностью признается осужденный:
	а) более двух раз в течение полугода нарушивший требование приговора;
	б) скрывшийся в целях уклонения от отбывания наказания.
	2. Злостно уклоняющийся от отбывания наказания осужденный, местонахождение которого неизвестно, объявляется в розыск и может быть задержан на срок до 48 часов. Данный срок может быть продлен судом до 30 суток».
	Итак, как указано в Концепции развития уголовно-исполнительной системы Рос-сийской Федерации до 2020 года должна произойти рационализация политики в области уголовного правосудия, которая предполагает увеличение к 2020 году общей численности лиц, осуж...
	Deprivation of the right to occupy certain posts or engage in certain activities as a punishment in Russia has not received the proper implementation on practice. The reason for the unpopularity the indicated form of punishment is inefficient leverage...
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