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cmeue 2ocnoocmsyrouel UOUoI02eMbl, NOIUMUYeckolu 0oKkmpuHsl. Paccmampusaemces cneyuguxa noHUMAaHus
@unocogcro-npasosvix npobnem ¢ Pecnybnuxe Berapyce.

Cy1ecTByIOT BOIIPOCHI, 0€3 OTBETOB Ha KOTOPBIE JIOOBIE PACCYKIEHUS O IpaBax ye-
JoBeKa OyayT Kak MUHUMYM OrpaHM4YeHHbl. Hampumep, 3To Borpoc o npejenax KOMIETSHIUH
aHTPOIIOJIOTO-IIPaBOBOM MPOOIEMaTUKU. ['0BOPSI IpoILle, €CTh JIM Mpeeibl (CoaepKaTEIbHbIE,
(dopmanpHbIE) HAIIUX CIOBONPEHHUN MO MOBOAY NMPOOJIEeMbI IPaB YEJIOBEKa WIIM K€ OHU OT-
cyTcTBYIOT BoBce? [IpaBa uenoBeka «3aBs3aHb» UCKIIOUUTEIBHO HA CyOBEKT MO0 K€ BO3-
MOYKEeH OOJIBIION IMana3oH B3IJISIOB M MHTEPIIPETAINii BO BHeCYObekTHOM chepe? Kak ObITh
C MHTEpIIpeTanyeil, HapuMep, rpaxJ1aHCKO-IPAaBOBBIX MIPOOJIEM B yCIOBHAX, KOIJIa CTAIKH-
BalOTCS aTEMCTUYECKAsl U TEMCTUUYECKAsl TOUYKHU 3peHusa? [l npumepa BCOOMHUM M3BECTHYIO
nosiemuky natpuapxa Anekcus Il 8 CtpacOypre, korna ero 3achinaid BOIpocaMyd UMEHHO Ta-
KOro cozepkanus. EBponennyTaTsl HHTEpECOBaJINCh, ToueMy Pycckas mpaBociaBHas LEPKOBb
PE3KO BBICTYIIAET IPOTHUB IPaB CEKCYaIbHBIX MEHBIIMHCTB ITyOJIMYHO 3aBUTh O CBOEM BBIOO-
pe B paMKax LIECTBUI, AEMOHCTpalui U pod. Jloruka Bompoca npocra: €ClId IIpasa 4eyioBe-
Ka IIEpBUYHBI U 00J1aJJat0T a0COIIOTHBIM CTaTyCOM, TO C YEM CBSI3aHO OTPAHUYEHUE 3TOrO CTa-
Tyca Kak B [IPaBOBOM, TaK U B penurno3Hoi chepe? Hano cormacuthbes ¢ TeM, YTO IpU TAKOH
paccTaHOBKE aKIIEHTOB OTBEYATh HA MOCTABICHHBIN Bompoc ciioxHO. Ho pykoBoautens PIIL]
HaIlleJl BBIXOJl IMEHHO Ha IyTH PELIEHHs] BOIIPOCca O MPUOPUTETAX, CMBICIOBBIX akleHTax. OH
TOBOPWJI, YTO IIPU TAKOW MOCTAHOBKE BOIIpOCa 00pa3yercs JIOJKHAsi MUPaMUAa IPUOPUTETOB,
CBOETO poJia MUpaMuia HEBEPHOTO MbllUIeHUs. He mpaBa yenoBeka mepBUYHBL, 3TO OMIMO0Y-
Has no3uuus. [lepBUYHBI HPaBCTBEHHBIE IIEHHOCTH, BHE KOHTEKCTA JIMYHOTO BBIOOPA UesIoBe-
ka. «He youit», «He ykpaam» u T.n. — BOT MaKCUMBbI, KOTOPbIE JOJKHBI OBITh MOCTABIICHBI
Ipex/ie BoIIpoca O MpaBax yesloBeka. Perienne HpaBCTBEHHBIX MPOOJIEM aBTOMAaTHYECKU pe-
IIAT ¥ IPOOJIEMBI, CBA3aHHBIE C IIPaBaMH YelioBeKa B cepe cyrybo HHTUMHOU. EcTecTBeHHO,
B TOM WM WHOM cTeneHu. K cioBy, ckazaHHOE 0O3HAYaeT, YTO aKIEHT ¢ MPOOJIEMbI TIPaB Yelio-
BEKa MEPEHOCUTCS Ha ITHMUYECKYIO MPOOJIEeMaTUKYy, U 3TO, Ha HAIll B3IV, COBEPILIEHHO CIIpa-
BeUInBO. CIpaBeNIMBO MOTOMY, YTO HAJIMI0O MHOTOYHCJICHHBIE TOIBITKH MOJIUTH3UPOBATH
npoOJeMy MpaB 4elIoBeKa, IPEBPATUTH €€ B CHCTEMY B3IJISIOB ONPEACICHHOIO MUPOBO33pPEH-
YECKOI0 TOJIKA, NMPUYEM 3TOT MPOLECC 3a4aCTyl0 HOCUT arpeCcCUBHBIN, a BOBCE HE «YHMCTO
IIPaBOBOI» Xapakrep.

TyT 0CHOBHOM BOIIPOC CBSA3aH U C TE€M, YTO MBI Ha3bIBA€M HAL[MOHAJIbHOW MEHTAJIbHO-
CTBIO, CJIOKHUBIIMMHUCA TpaauLUaMU. Hago au «J1oMaThy» yCTOSIBIIMECS CTEPEOTUIIBI, JAXKE €C-
JY OHM IPOTHBOpEYAT TEM LIEHHOCTSAM, KOTOpble 3amaja AaBHO OOBSBUI NMPHUOPUTETHBIMH?
Bot, nanpumep, npobiema cMEpTHOW Ka3HU W M3BECTHAsS MOJIEMUKA 110 3TOMY MOBOJY (CyTh
KOTOpo# obmen3BecTHa). B bemapycu nmpomomkaercss 1 COOTBETCTBYIOIIAS E€ATEILHOCTD CY-
JI0B, W TIPaKTHKa IPUBEIEHUS NPUTOBOPOB B MCMOIHEHME. M uTO, mepen HaMHu HEpa3BUTHIE



6 QUIACODIA

OTHOIIEHHUS, B TOM uucie npaBosbie? UTo, Hanus «He co3pena» A0 MOHUMAaHUS CBSIIECHHOTO
XapakTepa 4eloBeuecKor Ku3HU? UTo, peuruo3Hble TorMaThl M30MpaTeNbHbl U (paKTHIECKH
JUCKPEIUTUPYIOT 3TH caMmble Aormartbl? Winm Bce e MMeeT CMBICII TOMCKaTh OTBETHI HA HHBIX
HOJISIX, B TOM 4Hcie NpaBoBbIX? CkakeM, BCIOMHUTD HCTOPUYECKYIO IIKOIY IIpaBa, 1eTaJIbHO
pa3paboTaHHy0 npexe Bcero B I'epmanuu ¢ ee anemsanueit k ucropuu. CoBpeMeHHbIe Mpa-
BOBBIE IIPUOPUTETHI KOPEHATCSI B HCTOPUU HE TOJIBKO MOTOMY, YTO IE€PE] HaMU Ta WIH UHAs
KOHKpPETHasi HallMOHaIbHasl UCTOpU. JleJI0 B TOM, YTO MBI T€HETHUECKU HECEM B cebe Bce Ie-
PUNETHH KU3HU MPOLUIbIX OKOJEHUHN, U B KAKOM-TO CMBICJIE Ha IaHHON KOHKpPETHOU 3emiie
KHUBET (PAKTUYECKHU OJIHO MOKOJEeHME. 3J7iech HEeT HUKaKkoi mMucTuku. [IpaBo mpuobperaer Te
WIA WHBIE KOHKpETHBIE ()OPMBI BOBCE HE IMOTOMY, UTO IUIOXOH MPABUTEIb», UTO «IFOAU
HE MPOCHYJIMCh», YTO OHU «HE MOHUMAIOT A00pa» U TOMY MoaoOHbIe ceHTeHIMH. Her Huka-
KON MH(]OIOru3anuy 1npasa B CUTYyallluH, KOTJa BHIOOP «3a TeOs» CIeaH BCEMU TEMH JIIO]b-
MU, KOTOPBIE KWIH 37€Ch paHblie. KOHEUHO, MBI BCE TOTOBBI IUTUPOBATh U3BECTHBIN AHAIOT
Hemrya c [lortuem [umatom («TBOS KM3HB BHCHT Ha BOJOCKE, (puiocod, u s MOTY ATOT BO-
JIOCOK Iepepe3arb») B U3BecTHOM pomaHne M. Bynrakosa. Mbl Bce MpeUCHOIHEHbI Iy 0OKUM
yBa)KEHHEM K CaMHM cebe, KoTa IOHUMaeM HCTHHY: He Thl BBIOpaJ 3Ty JKHU3Hb, OHA Tebe na-
poBaHa. Ho 31ech e KpOBb HAallOMMHAET HaM, KaK K 3TOM KU3HU OTHOCWINCH B MHOT'OYHC-
JICHHBIX BOMHAX, KaK Hac XIJU B capasx U n30ax, U y caMbIX MUPHBIX TOJEPAaHTHBIX 0ObIBaA-
TEJIEH 9XOM OT3BIBAETCS B AYLIE BEUHBIN IPU3BIB «KPOBB 33 KPOBbY.

Uro moxeT ObITh opoxe ku3Hu? CakpaMeHTanbHbIN Bonpoc. Ho Benb aabTepHAaTUBEI
TOKE U3BECTHBI. J[oporke JIMYHOM JKHU3HU — JKU3HBb Osin3kux Tede mroaeit. CrlHa, 104epH, BHY-
KOB. MHOrue BbIOMpaIOT uieto, kakoil Obl oHa HU Obla. KTO-TO roBoput o uectu. Benomu-
HAl0 M3BECTHBIM OYHMHCKHMI pacckas mpo oduiiepa, xKeHa KOTOpOro yexayia Ha Ior ¢ J1000B-
HUKOM, U, KOTJa MYX IOHSUI 3TO, TO 3acTpenuics. [lonpaHHOe 4yBCTBO YECTH OPOXKE KU3-
HU. B cTyneHueckue roapl Qymai: Aa 3acTpeid Thl UX 00OHUX, a YK€ MOTOM Jefail, 4To Xo-
yemrb. A ceiiyac MOHMMAaeHIb: a 9TO 3TO U3MEHUT? Tedst yxe GakTHuecKu yOommm camumM Qak-
TOM M3MEHBI, YETO YK TyT BO3MYILAThCs. Tak 4To pa3sroBOpbl PO UCKIKYUTEIBHOCTD KU3HU
KaK MUHIMYM MOTYT OBITh OCIIOPEHBI, KAK MAKCUMYM — OTBEPTHY THI.

Msl BoOOLIE yZensieM HEJOCTaTOYHO BHUMAHUS MMEHHO (MIOCO(CKHM acmeKkTaM
MHOTHMX IIPaBOBBIX pelIeHMM. «YHucrasy Teopus IpaBa, IOPUAUYECKHNA IMO3UTHBU3M, ['aHC
Kenp3eH U ceroHs UMEIOT MacCy MPUBEP>KEHLIEB, U 3TO MOHATHO U ONpaBAaHo. UTo MoxkeT
OBITH TpOIIE: eCTh HAapyIIEHUE 3aKOHA, ECTh KOJEKC, €CTh (hopMaibHas JOTHKA C €€ MpaBHiIa-
MU JE€TYKTUBHOTO (B YaCTHOCTH) BbIBOJIA, BCIOMHHAN Apucrorens — u ¢ borom, B cyneOHbIH
(HOpMOTBOpUECKUH, UHOW) Iy Th. [Ipoub UCTOPHIO, IPOUB MICUXOJIOTHUIO, YTO YK TYT TOBOPHUTH
0 ¢unocodpun ¢ ee aOCTPAaKTHBIMU MOUCKAMU UCTHHBI. A MEXAY TEM PELIMTh MHOTHE MPaBO-
BbIC TIPOOJIEMBI BHE (DHMITOCO(CKOTO KOHTEKCTA JOCTATOYHO CII0XKHO.

Bo-nepBbiX, clnokHOEe OTHOIIEHHE (HOopMUpPYETCs K MPUBBIYHON (hOpMaAIbHON JIOTHKE.
Cranu pactpoCTpaHsATBCS UIEH, COTJIACHO KOTOPBIM 3TO BOOOIIE aTaBU3M, MBIIUICHHE JTOJIK-
HO OBITh CBOOOJHBIM, MPEAETbHO MHUPOKUM, a HE JOrMaTHYeCKUM U 3amopeHHsM [1]. Ho ec-
¥ HeT (POPMATBHOM JIOTHKH, TO €CTh 4T0? 31ech TpeOyeTcsl OTACIbHBIA pa3roBOp; 3aMETHM
JMIIb, YTO, KAaK MPaBUIJIO, MOXKHO OTBEpPrarh (popManabHO-JTOTHUECKUE KOHCTPYKIIMU, AKTUBHO
UCTIONB3YS 3TU camble (POpPMaIbHO-IOTHUECKHUE KOHCTPYKITHH.

Bo-BTOpBIX, NPUBBIYHBIM PALMOHAIMCTHYECKUM (OpMyJIaM B IpaBe UILYTCS albTep-
HATHBBl HEKJIACCUYECKOTO MBILUIEHHUS, IPUYEM 3ECh OLUIYTUMBI U OINpPEACICHHBIE ITO3UTUB-
Hble HapaOoTKu. J0CTaTOUHO BCIIOMHUTH B 3TOW CBA3M ILIKOJIy CAHKT-NETEPOYpPrcKOro mpo-
¢eccopa A.B. [lonskoBa u ero peHOMEHOIOr0-KOMMYHUKATUBHYIO METOJIOJIOTHIO. DTO B TOJ-
HOI Mepe OTHOCUTCS U K Ipo0sieMe IpaB 4yeIoBeKa.

B-tperbux, cama unocodust moasepraercs OCTpaKu3My; J0CTaTOYHO BCIOMHUTH pado-
ThI COBPEMEHHBIX TEOPETUKOB, Hanpumep padoty [lona detiepadbenaa «IIpomaii, pazym» [2].
Bo3HuKkaeT Takoe 4yBCTBO, UTO JaHHBIE U MHBIE KOHIIENIIMH, TEOPUU HAMPABJIEHBI YaIE BCETO
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He Ha (OpMHUPOBAHNE YCTOWYMBOM, SICHOM, IpUEMIIEMOM CUCTEMBI 3HaHUI, CKOJIBKO Ha pas3py-
IIEHUE CTEPEOTHIIOB, TJI€ CTEPEOTUIBI BOOOINE HE MMEIOT rpaHull. Jlajmexko He ciydailHO
€IMHCTBEHHO MpreMiIeMol (opMoit BEKMBAaHHS TYMaHUTAPHOTO CEKTOPA 3HAHUs BOOOILE U Ipa-
Ba B YaCTHOCTH BCE Yalle OOBSBIIAIOTCS pa3IMYHbIE HHTETPAaTUBHBIE TeopuH npaBa. Ho cama
1o cebe MeXIUCUUIUIMHAPHOCTD HE MaHales, U UCCIIE0BATENN 3TO IPEKPACHO NOHUMAIOT.

Ecmu monpo6oBaTe 0000MIUTE TE WIIM WHBIE aCHEKTH (HHUIOCO(CKOTO PaccCMOTpEHHUs
pas3IMYHbIX MPOOJIEM, CBSI3aHHBIX C KOHIIETILIMEH MpaB 4eI0BeKa, TO MOXKHO BBIJEITUTH CIIEIY-
rolue siBieHus (mpoueccsl). [lepBoe: BaXKHO MOHMMATh KOHTEKCT, T.€. YUUTHIBATh IIUPOKUI
CHEKTp MpobJieM pa3IMYHOro xapakrepa. Korja Mbl TOBOPUM O KOHTEKCTE, TO UMEEM B BUIY
HE TOJIBKO UCTOPUYECKUN MIIM MEHTAIbHBIN KOHTEKCT. Peub ueT o cucreMe UCXOAHBIX MOCHI-
JIOK, CBSI3aHHBIX C BKHEHIIMMH JJIsl JAHHOTO KOHKPETHOTO COLIMYMa SIBJICHHUSMHM, Ipoliecca-
Mu. J{71s pa3sHBIX CTpaH ¢ pa3HbIMU UCTOPUYECKUMHU U UHBIMU TPaJULUSIMU 3TO OyayT pa3Hble
aByeHus. M kpurepuii 31€ch OJMH: 3aKPEIIEHBI, B TOM YHUCIIE U B IIPaBE, T€ MPOLIECCHI, KOTO-
pbI€ OCTaBHJIM JKECTKUHM ClIe[l B JyIllIe HApOJAa, U T€, KOTOPbIE MTOMOIJIM 3TOMY HAapOAYy BBI-
#HUTb. COOCTBEHHO, 00BEMBI 3TUX MOHATUH mepecekatorcs. Bor Hamymesmmii lexper Ilpe-
3HUJIEHTa CTPaHbl, HA3BaHHbIH JIIOJBMU 3aKOHOM «O TyHEsIax». 3/1eCh HE MECTO I €r0 KOH-
KpPETHOro pa3dopa, 0OpaTUM BHUMaHME JIMIIb HA TOT acleKT, O KOTOPOM HAeT peub. OH UTo,
ciydaeH? OH 4TO, HE CBSI3aH ¢ OOLIECTBEHHBIMU HACTPOCHUSIMH, TOHUMAHUEM LIEHHOCTH TPY-
na? MOXHO CIIOPUTH O MTPABOBBIX TEXHOJIOTUAX, HO HEJB351 BO3PAXKaTh MPOTUB 3aKOHA B IIPHH-
nure. Eme Bonpoc: a He HapyIIarTes 1M 3TUM J[eKpeToM IpaBa 4esloBeKa, HallpuMep IIpaBo
HHUYEro He J1eaTh, )KUTh Ha cOepexeHus U T.11. [la HeT, Thl MOXKEIllb HUYEro He JAesaTh, TOJb-
KO U OOIIECTBO CTPEMUTCS 3aLUTUTh CBOM IIpaBa, IpaBa CBOMX YJICHOB, U, pa3pelias peain-
3allMI0 IIpaBa HUYETO He JIeaTh, TpeOyeT KOMIEHCAIIUH TeX e COLUAIbHBIX JIBIOT.

Bropoe: BaXHO OCMBICTUTH UEPAPXUIO NPUOPUTETOB, CBA3aHHBIX KAaK C Ha3BaHHBIMU
IIpoLEeccaMy, TaK U MHBIMH, HAIIPUMEDP PEIUTHO3HBIMU. JTa MEpapXus Yalle BCEro AaHa HaM
CEroJiHs ONOCPEOBAHHO, B TOM YHCJIE M B JIEUCTBYIOLIEM IpaBe. BOT MHOrIa MOXKHO yCIIbI-
11aTh: JaHHBII HOPMaTUBHBIN IIPABOBOM aKT «HE COOTBETCTBYET)» HEKUM HJICAJIBHBIM IIPECTAB-
JICHUSIM, HAKOIJIEHHOMY OIIBITY (B 4YaCTHOCTH 3aI1aJHOEBPONENCKOMY ), IPUCHIIAIOTCS B aApec
MU/la min MHBIX yBa)kKaeMbIX OPraHOB TpeOOBaHMS «IIPUBECTU B COOTBETCTBHE» M T.A. Ha-
BEPHOE, MO3UIIMIO TE€X, KTO MPU3bIBAET U3MEHUTHY», MOKHO IIOHATH U HAJ0 YUYUTHIBATh B KOH-
KPETHBIX JEHCTBUAX KOHKPETHBIX cTpaH. HO BOT Kak M3MEHUTh caMuXx ceOsi, eciii 1Mo100HbIe
MU3MEHEHHUsl HE BIHMCHIBAIOTCS B Ty MPAKTUKY, KOTOpasl ©Mela U umeeT Mecto. TyT Hazno eme
YUUTBIBaTh U (popMupyromumiics 10 cux mop xapakrep 3iauT. Korna mosBUIMCH, Hanpumep,
nepBbIe YHUBEPCHUTETH B bemapycu, HUKTO He 3a0b1? A 3TO Belb BaXHEHIINH (akTop cTa-
HOBJICHHS HE MPOCTO 00Pa30BaTEILHOTO MPOIIECcCa, a HAIIUU B IIEJIOM.

Hano ynoMmsiHyTh 311€Ch U O TOM, 4TO, TOBOPS O ITPOOJIeMe MpaB YesioBeKa B Grirocod-
CKOM aCIIEKTE, Mbl TOBOPUM O KOHKPETHOM 3M0OXE, KOHKPETHOM «cpe3e» BpeMeHu. Ham ciox-
HO TIPEJICTABHUTH ce0e, YTO CIABIHO(IIBI U 3aMaJHUKH, HAIpUMeEp, 00CYyKaaar Obl OCHOBHBIC
nepuHuLUYN 3Toro (peHomeHa. V1 He moTOMy, YTO JIFOAM TOW 3MOXM PACXOJUCh BO MHEHHUSX,
a IOTOMY, 4TO 3TH KOHIENTHl HE COOTBETCTBOBAJIM MX MUpPOBO33peHuto. IIpu Bcell reHnab-
HocTH Bragumupa ConoBeeBa MbI HE HaiijieM B ero paborax oOCYKIAEHUS OCHOBHBIX (HIIO-
codcKO-TTPaBOBBIX MPOOJIEM, CBI3aHHBIX C TTpaBaMu uesnoBeka. [{apctBo boxbe Ha 3emie, bo-
ro4esioBeYeCcTBO, OINpaBJIaHue 00pa U Mpodyee — 3TO ObUIO aKTyalbHO M MEPBOCTEHEHHO.
Jlnsa yero sta pemapka? [l MOHMMaHMsSI TOTO, YTO «TKAHb) KOHIIENTA «IIPaBa Y€JIOBEKa» Me-
HseTCA ¢ TeUeHHEM BpeMeHHU. He MeHsAI0TCs yHuBepcaabHble XpUCTHAHCKKE (B YaCTHOCTH) 3a-
MIOBE/M, HO JIEKJIapaIlK O TOM, YTO OBITh JIOJDKHO B cepe MpaB YeIOBEKa, MEHSIOTCS BMECTE
¢ xapakTepoM 310xu. CeroaHs 10CTaTOYHO MHOTO MMeeTCs Ae(UHUIMM, KOTOpbIE B TOM Win
MHOI Mepe OTpaxaroT TpeOOBaHUs MPABOBOTO XapakTepa K MpodieMe IpaB 4eI0BeKa, OJHAKO
Ha/l0 MOMHUTh, YTO 3TO Je(UHHULIMU HAIIEr0 BPEMEHH, Halllell 3MOXH, U OHU MMILIMIIUTHO
HECYT BCE €€ MPOTUBOPEUHS.
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Tpetbe: ogHO Aeno, eciny MpaBoBas CUCTEMa «3aTOYeHa» Ha (OpPMaJbHBIN XapakTep
3aKOHOB, NMPHOPUTET 3aKOHOB, CIIOKUBIIYIOCS BEKaMU KOAM(DHUKALINIO U TUCIUTUTMHUPOBAH-
HOCTb B YaCTH BBINOJIHEHHSI AEHCTBYIOIMX HOPMAaTUBHBIX MPaBOBbIX akToB. COBCEM Ipyroe,
KOI'Jla B OCHOBE — 3THUYECKNE KOMIUIEKCHI, PACCYKIACHUS O «IIPABJE», «COBECTU» U TOMY IIO-
no0HbIX Bemax. OOmen3BecTHO: BCs HAlMOHAJbHAs MpaBoBas Tpaaulus (OpMHpOBAIACh
Ha OCHOBE MMEHHO TaKOI'0, STUYECKOI0 MOHMMAaHUS MPUOPUTETOB, U ATO HUKYJa HE YILIO.
['maBHBIN BOMpOC 371€Ch BOBCE HE B TOM, YTO BBIOpPATh: BEIOOP IaBHO OCYILECTBJIEH, U HE TOJb-
KO HamMH. [ TaBHBIN BONPOC CBSI3aH C TeM, HACKOJIBKO YPPEKTHBHA JaHHAS CUCTEMa IPUOPH-
TETOB U KaKUM 00pa3oM cienats ee emre Oonee 3 HeKTUBHOMN.

W3BectHo 3aMeuanne Mapkca O HAJCTPOEUYHOM XapakTepe IpaBa IO OTHOILEHUIO
K 9KOHOMHYEeCKOMY Oa3ucy. CylIecTBEHHBIX ONPOBEPXKEHUH MO CyTH 3TOTO Te3uca 0 CHX
MOp HE MOCJEI0BANO0, Pa3Be UTO MOSABISIOTCS TEOPUH, KOTOPHIE MpEIaraloT BMECTO «0a3uca»
U «HAJCTPOMKW» MHbIE KAaTETOpUH, CKakeM (PeHOMEHOJIOIMYECKHe, CUHEPreTHYecKue U T.J.
Wnwm xe B X0y MHTETpaTUBHBIC KOHIIEIIINH, T BHICKa3bIBAIOTCS MBICIH O BCEOOIIEH CBS3H
SBJICHUH U TMPOLIECCOB U BAXHOCTH OOBEIMHUTH BCE M3BECTHBIC MOAXOJBI B HOBYIO JIOIMYe-
CKYIO IIeTIb NTPHOPUTETOB HA OCHOBE HOBBIX k€ (PMIOCO(CKHUX JAOCTHKEHHN (HAmpumep, u3-
BecTHbIM TeopeTuk A.B. IlonskoB u ero mkosa ()eHOMEHOJOr0-KOMMYHHKAaTUBHOTO Xapak-
tepa). A.B. [lonsikoB oTmMeuan, 4To «MMEHHO Yepe3 CBOE LIEHHOCTHOE HAINlOJHEHUE U MPaBO-
Bbl€ HOPMbI U IPaBOBBIE JIEHCTBUSA CYyOBEKTOB AETAIOTCS CONPUYACTHBIMU CIIPABEUINBOCTU
Y TIOJTy4aroT MOpaJIbHOE orpaBiaanue» [3, c¢. 22]. Ho 3ToT nmoaxos npuemMsem u nmpu paccMoT-
peHuu MpobieMaTUKM, CBA3aHHOM c mpaBamu 4yenoBeka. [lo GomblioMy cueTy pedb HIET
0 TOM, Kakue IIEHHOCTH JIe)KaT B OCHOBE CYIIECTBOBAaHHMS KOHKPETHOTO COLIMyMa, OOIIECTBa,
a popmanu3zanms 3THUX LEHHOCTEeH B (opMe JeKIapaluii, Ipu3bIBOB, HOPM UMEET BTOPOCTE-
NeHHbIA XapakTrep. Jpyrumu ciioBamu, JUisl pa3BUTUSL TEOPUM IIPAB YEIOBEKA BaXKEH U METO-
JIOJIOTMYECKHUI acleKT, oOpallleHHe KaK K KJIacCHKaM jKaHpa, TaK U COBPEMEHHBIM TEOPUSIM,
a Tarke (popMuUpOBaHNE TPUHIMIHAIBHO HOBBIX T0AX070B. OnuH npumep. CaHKT-TIeTepOypr-
ckuii ropuct M.JI. YecTHOB 3amaeTcss BOMPOCOM: «YHHMBEpPCAJIbHBI JIM NpaBa 4ej0BEKa?» —
u oTBeyaeT Tak: «Het, He yHUBepcanbHb». APryMeHTHI 37€ch U3BeCTHBI: «Kak HEBO3MOXKHA
0011IeMHpoBasi [IMBUIIN3ALMS, TAK HEBO3MOKEH YHUBEPCAIBHBIN UEJIOBEK»; peaiii KOHLA XX —
Havana XXI B. «IIOCTaBUJIM MOJ] COMHEHUE KOHILIENITyaJIbHbIE OCHOBBI, BOCXOJSIIUE K AIOXE
[TpocBemienus, Ha KOTOPOit 3mkIeTcst Beeobmas nexnapanus npas yenoseka» [4, ¢. 80] u T.x.
BbIBOT yueHOro CBSI3aH € TEM, YTO MHOTOUMCIIEHHbBIE AEKJIapalluy O MpaBax 4eJOBEKa TakK U He-
00XOJIMMO OLIEHMBATh, UMEHHO KaK JI€KJIapaliy, B KOTOPBIX U3JIaraloTcs ¢ TOM UM MHOM cTe-
NEHbI0 YOEIUTENbHOCTH 00IMe npuHIMNbL. Ha Hamr B3risf, 3TOT BBIBOJ JOJKEH OBITH J0-
MIOJIHEH €Ile OJTHUM Ba)KHBIM TE3MCOM METOJIOJIOTHUECKOr0 XapaKTepa: HE0OXOAUMBI YCHIIHS
00IIECTBOBEIOB CAMBIX Pa3HBIX MPOQMICH Ha MMyTH CO3JJaHHUs METOJI0JIOTHHA HOBOTO KayecTBa
Y YPOBHSI, TO3BOJISIONIEH PaCCMOTPETh (TMIEPECMOTPETh) T€ UM UHBIE Y3JI0BbIE MOMEHTHI U Tpel-
JIO)KUTh HOBYIO KOHLEIIMIO (MapaJurMy) 3HaHUS, COLMAILHOTO pa3BUTHUS BOOOIE, TEOpUHU
npaB yejaoBeka B yacTHoCTH. HysxeH HOBbI Mapkc? Uto x, moueMy Obl eMy He MOSIBUTHCS?

®urocodus npaB YeIoBeKa HEMBICIMA 0€3 TIOHUMaHUs BaKHEHIINX TEHICHIINN B CO-
BpeMeHHOM noautuke. Bot ceronus, Hanpumep, CHIA «ioMaroT» NpUBBIYHYIO MOJENb B TO-
HUMaHWU IIPaB YeJIOBEKa, 3asBJISAIOT, 4TO BRIXOAAT U3 CoBera 1o npasam yenoBeka npu OOH.
OT0 03HAYaeT KOHell He TOJbKO IMPUBBIYHON JTHOEpaIbHON KOHILEINH, KOTOpasi TOCIOACTBO-
BaJla MOCJICAHNUE JIECATUIICTUS, peub uaeT o Oojee cymecTBeHHbIX Bemax. CIIIA u ux HbI-
HEIIHUI PyKOBOJIUTEb MEPECMATPUBAIOT (PAKTHUUYECKH BCE OCHOBHBIE NOCTYJIAThl BHELIHEH
nonutuku: EBpomna jpomkHa cama IiaTuTh 10 CBOUM cdeTaM, OpaTh Ha ceOs OOJIbIIYI0 OTBET-
CTBEHHOCTD 33 aTJIAHTUYECKYI0 COJIMIAPHOCTh, HE KAAaTh OT AMEPUKH BBIIOJIHEHUS QYHKIIUU
«SIIEPHOTO 30HTHKa» MU MHOroe MHoe. VcXoqHble NPUHLMIBI MTOJIUTUKH U, CIEA0BATEIBHO,
¢uocopun nmpasa cTaau UHBIMU. [ TTaBEHCTBYET HAllMOHAJIBHBINA MHTEPEC, MPUHIUI LEJIECO-
00pa3HOCTH, HO BOBCE HE UCOJIOTUS M COMYTCTBYIOIINE MPOIECChl. DTO, BOOOIE-TO, CUTYya-
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111, KOTOPYIO €IlI€ HE YCIENIM OCMBICIUTD. | TTaBEHCTBYET NMOAXOM, CBS3aHHBIA C HAaAEKI0N
Ha BPEMEHHBIH XapaKTep HOBBIX BESIHUH B aMEPUKAHCKOH IOJIMTHKE, HO BECh BOIIPOC B -
dextuBHOCTH 3T0M monutuku. Eciu JI. TpaMi kK HOBBIM BbIOOpaM Mpe3uAEeHTa CTPaHbl JJOKaA-
xeT 3((HEeKTUBHOCTH CBOETO MOJIX0/1a, TO CTOJIb JK€ CYIIECTBEHHBIM OYET U TOHUMaHHE J0JI-
TOBPEMEHHOCTH MHBIX MOAXOJ0B B cdepe MpaB uenoBeKa. A 3TO Belb HE TOJIBKO «UHCTas»
UJICOJIOTHS], 3TO CYIIECTBOBAHHE MHOTOUYMCIIEHHBIX MHCTHUTYTOB, MX ()MHAHCHPOBAHUE H T.JI.
Jlpyrumu cioBaMu, HOBasl MOJIMTUKA MPUBEAET K NOSBICHUIO HOBBIX IOKTPUH U B cepe mpas
YyesioBeKa. JTO OyIyT HEOXKUJAHHBIE MOJXO/bl, HEO)KUJIAHHBIE SIBJICHUS, B OCHOBE KOTOPBIX
HE CTOJIBKO Y3JIbl MJICOJOrMYECKUX MPOTHUBOPEUM (HBIHYE BCE JEMOKpAThI, BCE 3a CBOOOIY
U IMOEepaIbHyI0 3KOHOMHKY), CKOJIBKO NMPU3HAHUE OJIHOTO LIEHTpa CUJIbl B MUpPE U OPUEHTa-
1IMs Ha 3TOT LEHTP CUJiIbl. ECTh MMIIEpHs, y UMIIEPUH CYLIECTBYET YETKOE U ICHOE [IOHUMaHUE
LIEHHOCTEH, BECh BOMPOC 3aKJII0YAETCS B CTENIEHHU CJIEIOBAHUS 3TUM LIEHHOCTSIM U 3TUM IPUO-
pureram. CTaHeT MeHbIIIE UACOIOTNUECKOMN JDKU, KaMy(pIMPOBaHUS MOAIMHHBIX 33/1a4 U CTPEM-
JeHnH, U cama QUIIoco(us MpaB YeIoBeKa CTaHET (PAKTOPOM BOBCE HE TIEPBOCTETIEHHBIM B OT-
HOILLEHUAX MEXIy IOCyAapCTBaMH, HalMsAMU. A 3TO 3HAYUT, YTO CYThb BOIIPOCA MU3MEHUTCS
MaJo, Beab «hunocodus bxesnHnckoro» u «punocodpus Tpammay OTIMIAIOTCS JIAIIH 10 (HOp-
Me, [0 CYTH K€ 3TO OJ[HA U Ta ke (punocodus.

Ecmu pa3zoOpatbesi, To 4TO «HE Tak» B JesTenbHOcTH CoBeTa Mo MpaBaM 4YeJOBeKa
¢ Touku 3peHus CIIIA? 3to 10, uTo Tam «rojocytoT He Tak». CIIA n M3paunp HECKOIBKO
pa3 He Haxoaunu noHuManus B CoBeTe Mo MOBOJY TE€X WJIM MHBIX CBOMX JieHcTBUM. Bo-BTO-
PBIX, 3TO TO, YTO B CTpaHe cyuiecTByeT KoHCTUTynMs, KOTOpas peryjJupyer BCe BOIPOCHI
B cepe IpaB YEIOBEKA, U «HAJKOHCTUTYLMOHAJIBHBIM» OpraH B 3TOM CUTyallMd HE HYKEH.
Janee: ecnu cTpaHa u AenaeT omMOKU B chepe IpaB yeloBeKa, TO OHAa caMa M CIocoOHa UX
UCTIPaBUTh, 0€3 MOMOIIN «HAJACMOTPIIUKOBY». TO €CcTh OMATh MPHHIMUI LEIECO00Pa3HOCTH:
Hy>eH Obl1 CIIA CoBer 1o npaBam 4enoBeKa, OHM aKTUBHO B HEM Yy4YacCTBOBAJIN; U3MEHUIICS
BEKTOP HAllMOHAJILHOM MOJIUTUKH — HEOOXOAUMOCTh B TaKOW AESITENBbHOCTH OTnajga. MoXHO
n00aBUTh, 4To 3TOT Mar CIIIA HOCHT JIOKaJIbHBINA XapakTep MO OTHOLIEHUIO K OOIIel TeH 1eH-
IIMHU, CBA3AHHOM ¢ KpuTH4eckuM oTHomeHneM kK OOH B 1ieiom.

[loxkamyil, HUKOrZa paHee NparMaTHYECKUM XapaKTep KOHLIENLHU IIpaB 4YeJIOBEKa
HE MPOSBISUICA TaK SIBHO, KAK B COBPEMEHHBIX ycloBUsX. [IpaBa uenoBeka — BOBce HE ujeall,
HE 1IeJIb JBMKCHMSI COLIMYMa K HEKOEMY FapMOHMUYECKOMY cOCTOssHUIO. [IpaBa yenoBeka — UH-
CTPYMEHT, KOTOPBIA MO0 COOTBETCTBYET I'OCIOACTBYIOLIUM TEHICHIUSAM B HallMOHAJIBHOMN
¥ MUPOBOI MOJNUTHKE, TUOO HEe cooTBETCTBYeT MM. KoHuemnuuio (Teopuio) mpaB 4yeaoBeKa
B 9TOM KOHTEKCTE MOYKHO CPaBHUTb C CyAbOON MapKCHCTCKO-JIECHWHCKOM TEOpPUM B Hallei
cTpaHe. bputa 3Ta TeOpus MPOBO3IVIAIIEHA TOCHOACTBYIONIEH — MBI €11 KJIIAHAJIUCh U CTPEMHU-
JUCh COOTBETCTBOBaTh. Ilepecrana TakoBoil ObITH — yIla B T€Hb, 3aTyIlIEBAJIach, a B pslie
cilydaeB ¥ BOOOIIIE Iporara.

TouHO TaxXe M KOHLENIUS MpaB YelIOBeKa: KaK TOJbKO HOBbII aMEepUKaHCKUMN JTUAEp
CTaJl UCTOBEAOBATh MHYIO (uiiocoduro, ¢punocoduro mparmMaTtuszma, 1eiaecooOpa3HOCTH, Ha-
[IMOHAJILHOTO U JIMYHOTO MHTEpeca, MpaBa YeJIOBEKa MOTEPSIIM CBOIO BEJIUKYIO HIEOJIOTHYE-
CKYIO CHIIY, U y’K€ MajiOo KTO KJIIHETCS UMHU B COBPEMEHHOM Mupe. Cuila HHEpLUH MPUCYT-
CTBYET, U TOJIbKO. HeT yHMBEpCAIIBHBIX TEOpUH, 3TO akcnoMa. Ho CKOJIBKO ke HameMy IOKO-
JICHUIO IIPUIUIOCH NEPEKUTh B PAMKaX JABICHUS 3TUX CaMbIX TEOPHil, U KOHLIENLUS [IpaB Ye-
JIOBEKA 37IECh BOBCE HE MCKIIIOUYEHHUE.

Hano npusHate: 10CTaTOYHO AABHO KOHLENIHUIO IIPAB 4EJI0BEKA IOHSIM UMEHHO B €€
peaNbHOM BHJE — KaK MHCTPYMEHT NOJUTHUKU. Jla, CyIIecTBOBAIM U CYLIECTBYIOT CIIELUAIMC-
Thl, KOTOpPbIE ITPEBPATHIIN TEOPUIO IIPAB YEJIOBEKA B PEMECIIO, BUIAT B HEW anb(dy U omery co-
BPEMEHHOM TOJIUTUKH, CBSI3BIBAIOT C HEH BCE CBOW MOJMTHYECKUE HaAexkapl. Ho s 60uib-
IIMHCTBA OBIJIO MOHSATHO: 3TO OpyAHE BTOPKEHMs, CIOCOO HABS3bIBAHUS HMHBIX, HE HAlUO-
HaJIbHBIX [IEHHOCTEH, U OnaropojuHbie uaeais! [IpocBemenus 31ech UMEIOT BTOPOCTETIEHHBIN
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xapaktep. BcmoMuHaeTcst B 3TOW CBsI3M MoOKa3aTenbHbIN aHekao0T. Mocud CranuH Kak-To 3a-
MeTHII: «fl Bcerma aymal, 4Tto AeMOKpaTus — 3To BiacTh Hapoja. Ho ®panknun Py3Benst
00BSICHUII MHE, YTO 3TO BJIACTh aMEPUKAHCKOTO Hapoda». TouHo Takxke, nepedpasupys 3TOT
naccaxk, MOKHO CKa3aTh, 4TO Peub 1IIa BCErJa O IpaBe aMEPUKAHCKOro (3amaJHoro) Hapoaa,
HO BOBCE HE 0 cyb0ax Bcex mojel. 3acmyra JI. Tpamma B 5TOM KOHTEKCTE IPOCTa: OH Ha3Bajl
BemM cBoMMHU UMeHaMu. OH He MH(OJIOTH3HPYET, HE OCBAIIACT IpaBa dejoBeka. Jla, nx Haao
3aIlUIIaTh, HO BO 0Jaro aMepuKaHCKOro Hapoja U Ha OCHOBE aMepuKaHCKoi KoHctutyimm.
Bce npenenbHO sicHO U noHATHO. HOo Tpamn roBopHUT M MHOE: Ka)Jas Hauus, TOCyJapCTBO
BIIPABE 3allMILIATh CBOU LIEHHOCTH, CBOI0 KOHCTUTYLIMIO, 1 B 3TOM €r0 HY>KHO MOJJEPKUBATh.
XO0Tsl, KOHEYHO, AMEPUKAHCKUM MPE3UACHT YBEPEH B TOM, UTO €r0 3allUTa «IIPaBUIBHEEY,
«JI0JITOBEYHEE», KIIEPBUYHEEY.

Jlaxxe CIIOKHO TMPEIIOI0KHUTh, IO KAKOMY HAaIlPaBICHHUIO OyJIET pa3BUBATHCS TEOPHUS
MpaB yeloBeka B Ommbkaiiiem OymymeM. Bo3MoxkHO, 3T0 OyIeT MpoCcTO OJUH U3 BapUAHTOB
(YacTHBIX, JIOKAJBHBIX) OOIIEH KOHIENIWH (OPMHUPOBAHUS HOBOW HMMIIEPHH, TPU3BAHHOU
rocnoacTtBoBath yxke B XXI B. Bo3aMoxkHO, 3Ty Teopuio mpocTo «3a0yAyT», a Ha €€ MECTO
NPECTaBAT HOBBIE MMOAXOJIbI, HEJOCTAaTKa B KOTOPBIX HE OIMyIIaeTcs. BrioiHe MOXeET OBITh,
MOSIBUTCSI HOBasi puiiocopckasi TOKTPHHA, HA OCHOBE KOTOPOM OyIyT NMEpecMOTpPEHBI BCE CO-
MYTCTBYIOIIME TOYKHU 3PEHHsI, CpeAH KOTOPHIX OyneT u ¢uimocodceko-npaBoBas. OnHAKO CKO-
pee Bcero ee OyayT UCIOJb30BaTh B HOBOM KAaueCTBE B HOBBIX MCTOPUYECKUX YCIOBHSIX.
Tpanchopmupyror, 001aropoasT, NPUIAAYT HOBbIE YepThl. [10SBSATCS HOBBIE Typy, U3PEKYT
HOBBIC BEYHBIC UCTHHBI. A 0 CTapbIX 3a0yyT: 3aU€M OHHU B HOBOM, JIy4IlIeM U3 MUPOB?
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Lepeshko B.M. Human Rights: the Philosophical Aspect

The connection between the theory of human rights and the mentality of the nation, historical context
is shown in the article. The system of priorities, which is a foundation of variety of human rights systems, is dis-
cussed. The thesis, according to which the concept of human rights is a consequence of the prevailing idiologue
and political doctrine, is substantiated. The specificity of understanding of philosophical and legal problems
in the Republic of Belarus is considered in the article.
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